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PREFACE. 


Artaou GH the Court of Exchequer 
has from the oldeſt times exerciſed an 
equitable J uriſdiction, yet no regular or 
complete Treatiſe has appeared upon the- 
Practice of this branch of its juriſdiction. 


The preſent work exhibits a general 
outline of all fuits in equity; and in this 
reſpect it runs parallel with ſimilar works 


tat have already explained the practice 


of the Court of Chancery. But this 
work, even upon that ground, endea- 
vours to be more inſtructive than the 
preceding publications upon the general 
practice of equity, by entering more 
fully and minutely into the detail of 
5 44 many 


322232 ; 
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many very important branches of the 
operations of an equity court; and con- 
ſequently in all thoſe, particulars this 
work may be equally uſeful to thoſe who 
Practice in either the Court of Exchequer, 
or in the Court of Chancery. The num- 
ber and nature of theſe Points, Which 
are now exhibited for the firſt time in 
print, for the general inſtruction of fuit- 
ors in either court, will plainly appear 
by comparing the Table of Contents pret 
fixed to the body of this Treatiſe; with 
the contents of any of the preceding 
e upon £ this ee 
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But hes EIS 0 of pie ” 
which the Court of Exchequer differs 
from the Court of Chancery, wil alſo be 


| found: here, and. only here; and thiel : 
diftinguiſhing circumſtances are ſet forth 
upon the maſt authentic and indifputable 


authority, namely, that. of the records 
of 


2 | uy 2 N - 
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native dat übphafb matter. Ad this 
rery differeno of practice may be t 
5 more neceſſary to be Rnown and ——_ 
to, as it may lead to improve the prac- 
tice, either of the Court of Chancery or 
of the Exchequer, by inducing either of 
them to adopt that alternative of the 
points on which they differ, which may 
5 _ mod: conducive to che advancement : 
ford it l [LOC SE10E \BOLLOG | 
It remains AY to be noticed, that a 
great variety of forms and precedents: is 
Inſerted throughout the work, as well 
| for the conyenien 8 of ſolicitors and 
agents, to whom they may be uſeful in 
the gonfdudt of cauſos, as alſo fon the 
5 planen ofthe * itſelf - it being; 
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at legal forms 
ongeſt illuſtration of 
che very principles upon which the law 
af the court is founded. 
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o THE. 
COURT OF EXCHEQUER, 
AS IT RELATES 1o 


PROCEEDINGS IN EQUITY. 


of the Yuri 2 of the. Court of 1 
as @ Court f Equity, 


IHE, Court of 8 at Weſtminſter, 
with reſpect to its equitable juriſdiction, is a 
— independent Court of Equity, poſſeſſing 


 2-concurrent juriſdiction with the Court of Chats. 


cery, in all matters which are the ſubject of relief, 
and diſcovery, in that court, either by Engliſh. 
bill, or information exhibited \ in the name, or. at 


the relation of his Majeſty's Attorney-Genera 


2 ME 1 — .- 


1 Juris: Erh 


At hat preciſe period the, £quizable jurifdjtion 
of; this court commenceed, the general hiſtory. of 
Its an ite cod ae Alents nat, we, a Well war- 


ä athn 9E de rout tel 


a5 a court of revenue: pen this, ſuhject. Id 


Cote, in his 4 Juftefutes capllix B, thus; expreiies 
himſelfe e Some are of ſopidion i that a court of 
equity; was holden in the Exchequer chamber he- 


fore-ithe iſtatute,of the 33d H. 8. and then it muſt 
bea court of equity by; preſeription; for, we ind 
no former act of ꝓarliament that doth: create and 


eſtabliſn an fuch court; and if it be: hy preſc rip 


tion, then jutlicial preſidents in oourſe of equity muft 


give the ſame . Fhis is further evident from the 
ſtile in which its ſuitors have from the enplieſt 


times down to the preſent, continued to repreſent 


them ſelves by the ir bills or petitions to the odurt, 
A ictebtors, anc accountants: to the King; found- 
ing cheir claim tothe adminiſtration of the: equi» 
table (Juriſciction of: the court, upon 4 fiftion; 
that as debtors to chis Majeſty, they could notiiſo 


well pay the-debts they owed:to the King, with = 
having-that reliefyawhichz as-Tuitors;!:tHeyoiprayed. 


byrtheir bill. x: doifw EHI 1% evortsy 25bit 
= "94 YAEMIAIN & 1909 9ff) S, 1841 04 hom 
2» Under>thiipeodliar qrirddidion iitgrasiformedly 
exuſelof5demugrariuita plaintiff, ihe omittedito 
ate himſelf in His! bilhia de beer and accoubtant 


n en v0 :00199bt. 10 1811002 * 6 221017 Vito 
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Tir uber M EN. 3 

18 Mid ajeſt / Pand ' tllis wpears?!by tlie pre- 
feriBed frfH HA deiniteer feferred to under the 
Title le Hemurrer, * 3nd Allo eAͤy Ee Curt if CHs; | 
Where this Suggeſtion ws emittecf in thé Billy but 
Hort the great ettehſſon f icommetee; andflother 
cies!” wünded in Public eonvertiencsy tliis 
Ur HDW adnüniſters its juſtice, in matters! of 
equity, to all his Majeſty's ſubjects withotit chi 
tinction, under the form of this ancient fiction; 
iv ſo much, that its equitable juriſdiction is no 
longer conſidered of a limited; but of à general 
naturè; and if the ſuggeſtion alluded to in the 
bill was] omitted, or the truth of it diſputed, the 
court / would not for ſuch cauſes, entertain: a de- 
murrer, or fuffer its general nn as a court 
of equity to e ag 11 ic i ot 
1519 03 SH 1 01 n WO, t 
To the general jurilliction 6 Er this court in mat. 
ters of equity, may be added a ſpecial juriſdiction 
conſerred upon it by various ſtatutes; ſuchꝭ as the 
ftatutes of the 7 Ann. chi 19, enabling infant 
truſtees | to convey, and the a9 Geo. a. ch. 3, 
enabling infants, lunatics, and frmes covert, to 
ſfurrender leaſes in arder to renew the ſame; be- 
ſides various other ſtatutes which might bel re- 
ferred to, that give the court a ſummary juriſ- 
diftionoin: particular caſes 1:ibutoinrefpedt of 
tithes, this court, without aſſuming an exoluſive 
juriſdiction, may yet be faidits have acquired. from 
n times a peculiar juriſdiction, by its nume- 
3 2 rous 


4 | TRAP. | 775 g. ; 


rays, ;fegifions, pan, i, _ 551 5 
| Ga thah ith decrees are ng, reſorted 70 as of the | 
ee 2996h ow malls une 
I 
| w wal, 5 lib. 2, title, «+. Rents, ſec. 23 2 | Tote 297 
Fu 01 593. 4x is the 9 note on Exchequer 
TIF! HCHgQn, over tithes. Needs 2743 or. ft hp 
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Fe Since Lord Coke“ 8 time a © end 2 for 
Zh 1655 where they. are, of ſmall value, has been | 
given; «for by 7 8 W. 3> c. 6, tithes under 408. 
may be recovered i in a ſummary way, before two 
juſtices, of the peace; and by 7 & 8 W..3, c. 34s 
wil, es temporary, Put! TO fo e Per- 


3 


rennen 


On Th — with an m_— to - 
Lord Chancellor. To theſe various, modes of pro- 
ceœeding for tithes, ſhould be added the Ne 
remedy x by bill, either in Chancery or he” 
chequer; ; both of which. courts have. long AY 
tained ſuits for tithes. Formerly, however, the 
juriſcliction of Chancery, i in this FREE.) was queſ- = 
tioned, it being lo far from | ſettie tied, i in Lord oke's 
time, that there are inſtances "of comroverting it 
even ſince the Refioration. 1 Freem. 303, 2 2 Cha. | : 
Cas. 237. But as to. the, eee. tithes are . 
ald 8 


nd 


vu tint in Eat ity. 5 


222 21e 


Ce 4 t have been Lancentty bognizable there; 
though © this is contradicted B/ Lord Chancellor 
Nottingham, who dates the origin of the Pro- 
. by ] Engliſh Bill, and conſequent] ar en 
court's equitable Jjurifkk Hon | over tithes fm th 5 
n ee of Henry 8, ere ing the Court of Mig 
men cntation, FA 236, T Fehn zog, and 33. 
K 8. c. 39, this equitable interference of Chan- 
cery and the Exchequer with tithes, is generally 
confidered a as merely incidental and collaterat; namely 
as a conſequence of their Juriſdiftion i in account and | 
enforcing diſcovery. | * Blackſt. Com. 9 Edeb. 4375 
and the reaſons of the appellant 1 in Whitehead and 
as v. Travis and ethers. Dom. Proc. Fanuary, 


1779. But ſome give a broader foundation” to 
t is branch of E Exchequer juriſdiction; and ifi re- 
ſpect. of parochial tithes, which are part of the an- 
cient inheritance of the Crown, they infift that 
ſtüts for tithes muſt” ever have ellen With" the 
| com paſs of che Exchequer's S direer = fubſtaiitive 

5 Juiiſdition | as a court of revenue. Ser the aſe” of 
Te &fpondent | in the appeal before titel, 25 Hard. L 17. 
of *rha it is u 50 this idea, as well as on account 

of the greatek" Frequency of ſuits for tithes in the 

es r Ba 7070 Ha dwick calls that court 
5 oper 15 5 for t hein. 3 Alk. 247). 
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6 " Furiſdiaion in Equity. 


times, the cognihance of tithe- ſuits, is the ma- 
nĩfeſt eaſe, and cqnvenience, of the ſuitors, whoſe 
rights ſo frequently depend ſor proof, upon the 
records of the court, depoſited in its various of- 
fices, and particularly in the King's Remem- 
brancer's Office, Treaſurer's Remembrancer's Of- 
fice, Augmentation Office, and Auditor's Office; 
theſe records being more familiarly known, and 
conſequently more correctly underſtood, by the 
ſeveral perſons in whoſe cuſtody they are intruſted 
in each department, and who are competent at the 
. time to produce, and re chem. 


07 the Fudges f the Court f Babe, as a 
Court of Equity. 


A CCORDING to Lord Coke, the Court of 
Equity is before the Treaſurer, Chancellor, 
and Barons. 4 Inſt. 109. | 


The Lord Treaſurer of Sacks is the firſt of- 
ficer of the Exchequer. 4 Inſt. 104. 


l 8 of the Exchequer has the cuſ- 
tody of the ſeal of the Exchequer... 4 Inſt. 104, 
119. Mad. 580, and now has uſually the office of 
Under Treaſurer of the Exchequer. Mad. 578. 
He holds both offices by diſtinct patents. . 
During 


Oger of bk" Court. 97 
n Dpoiriniptihenyedtid vacancy=of the? officeizof 
25 Cktancellot ofritheo0 Exoltequer it has been t- 
mary to appoint! the Chief Juſtice of Englarmd to 
old it freu tinieviidponrthe reſignatienof the 
Right Hoh Hany Biiſn 'Lepge;' inthe year 2737, 
Lord ran hield, as Chief Juſtice of the Courts! of 
« Kitig's Bene was appointed Chancellor by patent, 
bat the! 1 3 of April anithati year, und continued 
fuck until the r ay of 'Mt\ Tagge on the 
544 of ' Juut following. 995 Sodw ar 200175q [81999) 


23 18 16579qmo2-218 0''w. he Inn no Ui 


The;;Lord, Chief Baron, and other Barons of 
the Exchequer, are conſtituted by letters patent, 


Mad. vd z. 4 ft. 117, ns 
= and Fe ol the realm. 3} WT N 103 XV N 


The office of Lord Treaftiret i is uſually in com- 
: miſſion; and, according to modern practice, all the 
ders and decrees of the court” arc mad Ich . 
Wigs Barön and Barons, without the a Hee © 
of the Chancellor, except ods upon the © 8 - 


„ © 4 


monl 7 the Teſt, are a adminiſtered” to 
: im; an fter: ie Has big Sed the” kate; ne open 
5 the ae AMA tothe Tn ho e a a 
* meien n of courſe, hielo belng Site ie Ehan- 
LOS incl ferires.? | th. 1 dne Chief a 
ron and he's of Barohs are Equilty diide 
Zelle | 
B 4 | opi- 


: 2 | J ugges wy Casto 


oginion, „the. Chancellor;,comes. ita courts. ang. 
the, gaulE 418, xeheand he fore him and iche Bargns 
for their LIAR Si 1 Hofer vba 


hig Uieuth fande of th e Bache beit „ equall nN 
divide fn ks ab app peneck u VE f. ine" 
ſfanceb Ailing" the' ra nt What, che Wap 
the Tale of 7 juſtice, the” Chanctlföf > WA ? required 6? 
fin RE AN with the Bafohs, 5 the Ja e dea 
int 2 Saler Weiß 5 b. Wet! Ea. India 7a Company, HH 
Migh. We 1735, wi chen Si r Robert al 1 Wd as 
Chancellor, v 423 deci non upon, a a "quits of 
great doubt and difficulty, alter a Hearing of three! 


days, is faid to have given much faisfaftion. 3 


The, Chancellor may take to his alfſtance the 
two Chief Juſtices, 28 Was done in dhe Allor ney- 
General v. Sir Edward. F armer, K 7, and others, 


10 4 Now 29. Cha. 2. Pl -493 W | 


"The" writs of the court. are teſted in che n de 
of the Lord Chief Baron, and, during the vacancy 
of his office, in "the name of the ſenior Baron; 
But are ſealed” with the ſeal of the Chaneellorb 
Which hath this peculiar” convenience attending its 
public oe, namely, chat it is Joe open to' the 
filtars of the court. kr „ big Sao 


1 787 155 dily 7 STONE VE) 359.39 191 2951} 


oMIenſhould' alto Be mited; tha ot theiſcnior 


bariiiees"praftifing here arc diſtinguiſhed 11 ſeas _ 


and 


Vaakus of the Cont. 9 


and names peciliar” to t Wg ecürt; namely, the 
Poſmum, and tlie Tubmum, Whoſe name has been 
already mentioned. The Pita is the ſemor 


& without the bar attending the court, and 


has Pferaudience of, the Attorney and Solicitor 
General in making the firſt motion upon the, 
opening c of the court. The T ubman | is. the next 
ſenior counſel, without the bar. 75 The Poſtman 


and Ti ubman have particular Places aff gned them 
by the Chief Baron in open court. It is only when 


11 


ee of of the Poſtman. EI 


the Chancellor takes his ſear, a the 7 ubman has 


L 9005! 
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Ia . ap of the Court i mm 
8 aa Court of Equity. 3 


J\\ * , 


112 officers conſiſt of e Wg Kal 


and ſecond, Secondaries, ix Clerks, and, four Exa- 
miners, who, are all ſworn officers of the gurt. 
To the ſecondaries and clerks are, aſſigned tw twenty- 
four under clerks, or, as. they. are [called, Side 
Clerks; Which are claſſed, in eight diviſians; each 
ſecondary, and fix clerk, having three, fide clerks 
in their reſpective diviſions, who after having ſerved 
bona” fide à regular cle rkſhip of five: years in the 


| office,” are competent to practice for themſelves 


in 


brancer and his deputy or deputies, the firſt 


a 


10 Meere Milbe Conrt. TINY 


in the name of a ſecondary, or fix clerk, in whoſe 
Aixiſon they are feed and hende the ſide Hecks 
become eligible by ſeniority, in a courſe of ſucceſ- 
ſion, to the office of a Tix clerk; as often as a va- 
cancy happens, hy. de gth; on reſigustion; but the 


appointment to ſuch vacancy is diſcretionary in 


the King's Remembrancer. I/ [ied EN 
93 nt Dol 62519001 116 enyA 513 yi * 
0 To theſp From officers of the court belong Va- 

Fiqus branches of important duty, not neceſſary 
here to mention in detail, as all or moſt of them, 
which are incidental to the equitable juriſdiction 
of the court, will appear in the following werk; 
but of theſe official duties it is ſufficient to obſerve, 
that as they, reſpect the remembrancer's deputy, 
ſecondaries and clerks, they comprehend all; thoſe 
which attach to the ſeveral diftin& offices, in the 
court of, Chancery, ſuch as the Six Clerks Office, 
gubpæna Office, Regiſter's Office, Affida vit Of- 
fice, | Accountant-Generalt's Office, and Report 
Office. The edifice in, which theſe ſeveral duties 
(as they reſpect the Court of Exchequer) are all 
| tranſacted, by his Majeſty! sRemembrancer, his 
deputy, and clerks, is now. familiarlyſtiled:-the 
Exchequer Office. In the reigno of Charles the 
Second the huſigeſs was removed fur the / greater 
| convenience , ofthe practicers) from Weſtminſter 
Hall to its preſent ſituation in the Temple. 
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fi T18ONTST; 5tb ei Tonne foot of 1n3minioggqs 
E ſhall ſwere that ye" Hall ſerue well and 
trewly the Kyng our ſouereygn lord in the 
office of Chaunceler of this Eſcheker and weIN and 
trewley ſhall do all things that perteigneth ufitb 
rhat office and ye ſhall ſpede the kynges beleipries 
Before all other and ye ſhall not enfenle any writt 6f 
iuggement of any other place than of this Eſeliẽker 
with the ſeall of this place whiles the Cliauncetie 
ſhall be xx myle about the place where this Eſ- 
cheker is abyding· And alſo ye ſhall ſwete that if 
it fortune you hereafter by reaſon of your” office to 
make any elerkes or miniftres to oceupie any ufer 
of” place within this corte ye ſhall take fuch 
clerkes and miniſtres as ye will anſwere for at your 
perill and ſuch as ſhall be ſufficiaunt tre we an 
entendant unto that to then fhall 'apperteigne” in 
ſpede as well of the Kyng's buſignes as of his Peple 
aſter the forme of the ſtatute in Ange behalve' made 
imthelparliamene holden at Weſtminſtre the Te 
cundeyyere of the reigne of Kyng Henotie the 6th. 
Mn. mot (21D Soe help yo God, 
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he: ME anc ele Ws truely y ſurvey an "order fas 
py $ 10 JUL of 01 101 118 371. 
Er e] welt” the 8 of 12 ſumes of money payed an 
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to. 197 5 o the yng's 's uſe i in the ſeid recept 
as t . che fame, 2 wele and uch behave 


IN 


yorlelf 1 n the fame de FOOME: | 


ut 1] 


Soe help you God. 
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111 9492 Lag . Oath of the Morin, A 
Wk. ſhall ſwere that wele and truely ye al 
ſerde the Kyng oure ſouereyne lord in the 
office of Baronn of this Eſchequyer and lawfully 
ye fal charge and diſcharge the peple that have 
to accompt affor you and right ye ſhall doo to all 
peple aswell to Poure as to riche. And that for 
hygnes for ryches neyther for hate ne for thaſtate 
of eny perſon, that may be made to you or ſhal 
be made unto, you, ne by att of engyne the ght 
ef . the; Ryng nor of noon other, ye ſhall not 
diſtourbe NE, reſpite, contrary. to the lawes of the 
Jagd. And the Kyngs detts ye ſhall not putt in 
reſpite 


Oatbs X's the Judges and Offers, | 13 


JUDY 228 N INN 98 
reſpite there where thaye maye goodely be levyed. 
And the Kyngs -beſyncs, ye ball 5 pede mk, # 


- ut * 


other. And that for gift wages nor Yeni 

ſhall not concele Ak Kyngs rofit : N 
in  avauniage, of other nor 0 E 4 | 
you, f ſhall not take lee noth her robe of ny per! on 
bur of. the Kyng only. And Je, mall 192555 
as of eny perſon for to doo wronge or flelaye 
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he "right or for delyuery or elay e thi 
deres tp doo affore you, 15 io el FPS, Pi 150 
ye ſhall deliver them. And has Ns 0 as 


oo. STE 


B wronge or prejudice be Hed 
yng ye ſhall put all your power and — to 
redreſſe yt. And if ye maye not ye ſhall tell yt to 
the Kyng, or to thoſe of his counſell whiche maye 
ſhewe yt to the Kyng, if ye maye nott come unto 
8 And the Kyng's councell) ye ſhall ke pe in 


hyn 88. 
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© Oath "I 12 K g's + Rendell has: e 
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—.— Frere" that feen wele and truly 
L furbe ele Kyng our Soutteygh Eorck in the | 
Sfficd-6f the Rembraüncer öf his Nlajeſfie of 
ot: his ſe and che lame office with alt 


* 


1 oui hf the Fuer nd, Officers: 


che cralls records mand other mynlimeiſts nome 
beyng and rernaynyng in che ſume and that here 
ate fe Ec ttedo to: your euſtodye and 
Perteynyng to then ſamenoffice yen hall qauely and 
ſurely kepe or dob vd he kp thuſe off bur 
feidi ſouereygn dord che Kyng and off hi heybes 
kynges of England ui eHHa¹b u, entre mu 
of albkwards and other ethyfigs to be etred in the 
ſid office hid tht wyth all obnvenyentd{peds 
Ye ſhall nott tale f ay perſon or perſons! by 
promyſe guyft rewardoor otherwyſe owherbyr! the 
Kyfig's Majeſtie may leſe or be hyndered or by 
the whyche the right may be lett to any mani? 
of perſon or Peflöns And all other thyngs be- 
longyng to the Mayſter of the ſeid office to doo 
ye ſhall Well and m_— doo eee or 
guyle. 
Soe help you God. | 


The Oath of the Deputy Remembrancer 1 is the 


fame 2 as s char of the Remembrancer; IF TIES / 
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ae INI... 1s. bf. L53vgqob mul yd 5d lisd? 
0 hallotruhyſ andi diligenthjqbebave yout- 
-4k 5: as ga Glerko im this office) underg 
maftepof the ſamè for theutime / being iin all that 
to you as 4 clerke in the ſame office doth apper- 

taine. 


Oaubn af de Judkes and Officers, is 


cine, Tee ſhall not raze or imbezell ne afſent-gr 
conſent: to the razing or imbeailling of any pro- 
ceſs or record of this cohrt norrof any writti or ret 
torne of any wfitt ne of any mandement or precept 
to cthis court directed r tb be directed to che: pre 
iudiceſ of the King or any other perſon and if ye 
fallt hereafter: know any thing done or imagined 
to the hurt of che maſter of this ſaid office fot-the 
time being ye ſhall doe him thereof to weet with 
all ſpeed-convemient and oceupy! yourſeif fon the 
furtherance of the buſines concerning this office ac- 
cording to ſuch x en and: om as ak ſeal 


Sue. 7 Vi 81 +4451 | VI 7 
„ Ek 'Soe help you God. 
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. Oath of the Examiners. 
OU ſhall ſweare that according to your {kill 
and knowledge you ſhall well and truely ſett 
downe in writeing all ſuch examinations and depo- 
fitions of witneſſes as ſhall be taken before your 
baron your maſter dureing ſoe long tyme as you 
ſhall be by him depured and appoynted as his 
clerke in that place as l de pdſitioſis het M) tent 
King and ſubjcitt as between partiesand partie 
your ſhall:dihgendy>attend:/yaut n andoſhall 
n ob g2ito He 213 ni 9219/0 5 U Aueh 


0011 25 


— — EEE 


a det examiner — your maſter to your beſt 
{kill and knowledge ſoe long as you ſhall be by 
ieee therein. You ſhall not publiſh or ſhew 


ene eee re your ma r twee 
partie before publication granted in court. You 


ſhall ſafely keepe all depoſitions of ſuch perſons, as 


ſhall be ſworne before your maſter and written by 
you to the end he ſſame may ba ppt ĩntoſſuc place 


in court as by the eee een for the 


fate keepeing thereo . | 
Soe help you God. 
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/ Parties to a Suit. 


LL bodies, paß and corporate, Who may chi. 

| and all perſons of full age, not 
being femes covert, idiots, or lunatics, 
are by themſelves capable of exhibiting a 
bill of complaint in this court, except- 
ing only the King and Queen. The 
Queen conſort may fue alone, ſo may a. 
Queen dowager, though married. 2 If. 
50. Co. Lit. 133. Suits which reſpect 
the rights of the crown, or of thoſe for 
whom it is a truſtce, are carried on in 
I 2 
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What are the 
diſabilities. 


Who are inca- 


ble of inſti- 
8 _ by of inſtituting a. ſuit are, Infants, Jene 5 


themſelves. 


Of Parties, 


the name of the King's Attorney or 
Solicitor General, by 4 an ee infor- 


mation. 


The diſäbilities ariſing from outlawry, 
ex communication, conviction of popiſh 
recuſancy, attainder, and alienage, do 


not abſolutely diſable the perſon ſuffer- 
ing under them from exhibiting a bill. 


Outlawry, excommunication, and con- 


viction of popiſh recuſancy, are not in 


ſome caſes any diſability; and where they 
are a diſability, if it be removed by 


reverſal of the outlawry, by purchaſe of 


letters of abſolution, in the caſe of ex- 
communication, or by conformity, in 
the caſe of a popiſh recuſant, a bill ex- 
hibited under the diſability may be pro- 
ceeded upon. Attainder and alienage no 
otherwiſe diſable | a perſon to ſue; than 
as they deprive him of the property 
which is the object of the ſuit. Ville- 


nage and profeſſion were in the fame 


predicament. eee, on Plead. 24. © 
The [perſons W apa hy” themſelves 


coverts, idiots „ and lunatics. 
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Of Parties. 19 


Where a man prefers a bill to eſtahliſn 1 
a modus againſt the leſſee of "the impro- 0a Wagen 
priation, he muſt make the owner of the tc. © wo cial 
impropriation a party; for this court 

will not bind the inheritance of any per- 


ſon unleſs he is before the court. Glanvie 


v. T relawriey Ban. Les 


Bill by plaintiffs as leſſces of the be gag portion 
of tithes in a 


rector 6f V. inter bouyn, for a Pörtion 'of neighbouring 


great and ſmall tithes in Stoke Gifford, br of that pa. 


being a neighbouring pariſh, the tenants, pr. 


and the lay-impropriator, who claimed 


the great tithes in Stote ' Gifford, were 
made parties; but becauſe tlie vicar of 


Stoke Gifford, who might be intitled to 

the ſmall tithes, was not made a party, 
the bill was ordered to be diſmiſſed; 
but upon application "ſtood over with 
liberty to amend. Baily v. Werral. 
Bun. 8 N 


1 


Bill for dlthies 65's the Viliop! and ſe- Bil for tithes by 


the biſhop and 


queſtrator, during the incapacity of the ſequeſtrator, the 


incumbent muſt - 


incumbent, diſmiſſed for want of mak- be a parry. 
ing the incumbent a party. Te Biſbop 


of London and Bennet v. N choll, bs. 
N. 141. | 


rr 


20 | | of Parties. 


Bill to eſtabliſh Bill to eſtabliſh, a cuſtom whereby | the 


a cuſtom, the 


owner of Pners and, occupiers, of 7 lands 


inheritance 


3 in the paryh of: Tort ; 4 fr e in, he 


TOt 
county of « Are FFF jo: 18 keep 
a buli and ;bo r- for. the f ule. of the pa- 
rithioners;, fg objected t the hear- 


ing, that a cuſtom which bin inds the. in- 


heritance of the lands can never be 


= 1 the. oy Kacrs v; the eee, ms e 
eee 5/1 parties, a8 Queen's 8 Coll. (who were 


weg owners, Kc. 9. ought to haye been, here: 
upon which objection the bill was diſ- 
miſſed, per totam curiam. \, Spengl er. v. 
(Potter, Buub. 181. WY f 5 


* "© ; 
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Bill againſt aſe |, Bill der vicar of We ſt Dean, in the 


queſtrator, dur- 


ing the vacancy county of Suſſex, againſt the defendant, | 


of a church, 


whether be WRO was ſequeſtrator, for an account of 


not to bes the Profits received during the vacation: 


party. it was Ohjected for the defendant that the 
Biſhop ought to have been made a party, 


ſinge the ſequeſtrator is, accountable to 


him for what he receives by the Seat. 


28,418 eee ren de line 
i&he; Biſhop ſhould haxe been debe 


bur by ey Ricke e baer to 
the Riſhog of. oh e ti Geke, v. 
N. es ea 65 pen 


5 


i A 
fer 


the 


2 Parties. 
caſe it was ſald, by 4 nbte 


Er fam 


of the barter, tllat a ſequeſtrator could 


not Brin y a bill Alone for of tithes] as was 


es in ch 6 < caſe of Berwick V. Sith. 
tom, © 7 3 1692 „ beddüſe is * baili, | 


and agountable 0 tlie Biſhop, and has 


J De (DOLL (ROT! 5 4 
no intereſt. | 
2 12V 301 [165 oy 4 
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Ir 3 For 


I che caſe of Make, and others v. Bil amen 


Weder and others, and the  Attorney- 
General, Bunb. 291, bil ch arged that 


plaintiff 1 was bound for one Clarke (who Parties 


Was door. Keeper and accountant of the 
impreſt money to the commiſſioners of 
exciſe), for his juſtly accounting, and 
faithful performance of his duty, during 


the time Re continued i in his office, which 
Wis from Nov. 1727 to June 1730, in - 
which time Clarke had received a con- 


fiderable ſum, but had paid more than 


le Rad received by 1611. and fo it 
would appear by his books of account, 
which he delivered up on going out of 


office'to the defendants, who were ac- 


ial to the commiſſioners of exciſe. 


A ſtire acid ifued againſt the 'phintiff 


5 on his bond, and thereupon He pre- 


ferred his bill againſt the defendafits and 
the Attorney-General for an injunction 
C3 | ta 


demurrer, for 
want of making 
the commiſſi- 
oners of Exciſe 


22 
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to ſtay proceedings thereon, and for an 
inſpection of books, &c.—The defen- 
dant demurred to the whole bill, becauſe 


the commiſſioners of Exciſe were, not 


made parties. Upon argument it was 


inſiſted for the plaintiff, that there was 
no neceſſity for ſuch parties, the Attor- 
ney-General being a party, and having 
a ſuperintendancy of the whole revenue, 


he ſtood in the place, and could litigate 


the account without them; but the de- 


murrer was allowed. 


The 


* 0 ans 


Wn 


The fora Kinds and Diftinetion ons of 
"0G + .; 
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I; O RIGINAL bills, Wich relate to General claſſes. 
ſome matters not before litigated Original bills, 

in the court. by the ſame e ny 

Ing 1n 5 ſame intereſts. 9 


1 Bills not original, which are Ather Not original 
an addition to, or a continuance of, an 


original bill, or both. 


III. Bills not original, which, though In the nature of 
original bills, 


ese by, or ſeeking the benefit of, though occa- 
ſioned by for- 


a former bill, are not a continuance mer bills. 
thereof, and are therefore in the nature 


of original bills. 


I. G bills may be divided into Particular ſpe= 


cies of each 


bills praying relief, and bills not pray- clas. 
ing relief. An original bill, praying Original bills, 


and their 


T elief, may. be, | ſpecies. 


"te A bill praying the decree of the 
court, touching ſome right claimed. by 
the ben exhibiting the bill, in oppo- 

C 4 ſition 


24 Put ſeveral Rindt aud 


. on du ſiion to ſome right chimed by the per- 
---7* for againſt iwhonu:ithe bill is exhibittd; 
eee e 


timet. 


or interpicater. 1 2. Au bill of interpleader; where the 
perſom ſexhibiting the bilßclaims ino right, 
in oppoſition to the rights claimed by the 

1097791 3c 8 perſonsagainſtwhom the bill is exhibited, 


| hut prays tlie decree of the court, touch - 
1 ing the rights of thoſe: perſons; for tlie 5 
q | eee ug een ON bill. 
} | „„ EIS VET ht lg 1E. iy 
| 3 366 A bill praying the writ 405 certiorari 
| to remove a "_ from an inferior court 
„ Gi 10 lid 71 (toe Ad 7 Bod 
4 no3m2iqquibis of equity. - e 8 
q "OB MIO FHIT7 LOIGW M30 | 
{ 8 M aps a original vill, not bring r _ 
'Þ : 177 rf * 2 Gf! . 
| : 
= To perpetuate . A bill to 6 perpetuate the eeltimony 
| Wm of pitnclls, Ut 
_ 10 10 9104 L ; , 
bee ici f 3 1 10 Nd t - * {| 1 FF 


£35 561 


For dkl. ee ee reibe FTI op fits 
| 535 within the knowled e of the pe 
Fav W on the rt is Ofhithred, 

þ f +0 W itings, or other 1 gs 


= 81 10 Wer 5111 111 {0185 
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H. A bill not conſidered as an original Bill nt orig 
bill; but merely as an addition to, or a — . 
continuance of, eee both, 


may be, N 2 


1. A ſupplemental bill, which is Supplemental, 
merelyran addition to the 8 8 85 

+71 yd bomtst g 236 A nn 0 0 

ac A bill of revivor;. be, a con- Bill of revivor. 
tinuance of the original bill; when, by 

death, ſome party to it has become inca- 

pable of proſecuting or defending a ſuit, 

or a female plaintiff has, by marriage, 
dee herſelf from bun alone. 

3 A bill, bath of! revivor and ſup- Bill of reviror 
plement, which continues a ſuit upon an "OT 
abatement, and ſupplies defects ariſen - 
from ſome event ſubſequent to the in- 
| os of the ſuit. 


£1 


II. A bill i in 3 nature «a an origi- 1 Bills in the na- 
nal bill, though occaſioned by, or ſeek- ls, and — 
ſpecies. 


ing the benefit of, a former bil, may be, 


ke 4 o bill. exhibited by the &- Croſs bil. | 


fend lant in a former bill againſt the 
Plaintiff | in the fame bill, touching ſome 


matter in litigation in the firſt bill. 
* 2. A bill 


26 5 The ſeveral Kinds and 


f m . LOS i Hg, ot 1X 3, NENT 


Bin of, review... 2. A bill, of review, to examine and 
reverſe a decree made upon a former bill, 

and ſigned and inrolled, whereby it be- 

comes a record oy * url. 


3. A bill, in the, nature of a, bill of 
review, brought. by. a perſon. not. bound 
by a former decree. 


In, nature o of 


hills of review. 


. A bill to 6 a wo e upon 
crees for fraud, : 


or to ſuſpend or the ground of fraud, or to ſuſpend or to 


id their exe- * | 
uten. avoid its execution on ſpecial circum- 
ſtances. 


To AG '# A bill to carry a decree made i in a 

eee former ſuit into execution. 

In nature of 1 A bill in the nature of A bill we 

8 obtain the benefit of a ſuit, 
after abatement in certain caſes, which 
do not admit of a continuance of the 


original bill. 
In nature of | 7. A bill in the nature of a ſupple- 
ſopplementl mental bill, to obtain the benefit of a 
ſuit, either after abatement in other caſes 
which do not admit of a continuance of 
the. original bill, or after the ſuit is be- 
come delective, without abatement, in 
caſes 


Diftinions of Bills „ 


caſes which do not admit of a ſupple- 
mental bill to ſupply that defect. 


8. A bill filed by the direction of the Bills filed by the 
| 3% 3 | FE direction of the 
court, for the purpoſe of obtaining its court. 
decree, touching ſome matter not put in 
iſſue by a former bill, or not in iſſue 
between the proper parties, but which _ 
muſt neceſſarily be determined, to enable 
the court to make a complete decree, 
touching the matters in litigation upon 


the firſt bill, Milford on Plead. 


| 8 u 252 dy IS 
* 03 0013130 [9qimo 04 el 01 
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Of original bills. | 8 the hill muſt 5 be, ſuffi cient in 
, ſubſtance, ſo it muſt have, conve- 

nient form. The form, of an original 


bill ee uſed conlifts 0 of nine Lge 


II — 18 105 11 82 


The addreſs. The en of the bill . 


b FADES, n to the names of thoſe 
Who hold, the offices of 2 and 
Under Treaſurer, and Chief. Baron of 
the court; the preſent ſlile of which | is, 

To the Right Hon. William Pitt, 


JT 


> LAS 


esst 52 Chancellor and Under ”® "reafurer « = - 
« his Majeſty's court of Exchequer at 
« Weſtminſter. The Right. Hon. Sir 

« Archibald Macdonald, Kt. Lord Chief 
Baron of the fame. court, and to the | 


Sh” re 79 10 « reſt of the Barons as 5 


14 112 Wy 392091 
JL | . The BUI nes. r © oY 191167 
Names of par- 2. h Names of parties, 8 
+ | 191. che 5 18198 
as plainants, and! their 25 cri ions, Pie 
13 heir ab; OIJEQBUE SME 
their a 0 e 180 articular "req Juired hs 
135d 4 21 T0. DII93- 
ſet fort , char the court a the Feb 


Anda to the bill, may Abo where 
to 
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10 reſort to compel obedience to any 
order or proceſs of the court, and par- 
ticularly for payment of any coſts which 
may be awarded againſt the\plainciff, or 
to puniſh any impraper conduct in the 
courſe of the ſuit; and after this deſcrip- 
tion of the parties, they muſt ſtile them- 

ſelves,” in conformity to tlie antient p ee 
| rice of the coutt, -<« Debtors atid ac 4 
be tants to his Mijeſty, ad by the records 
& of this honourable. "eburt/and other- 
« wiſe, it Goth and 2 N 0 

Dun „lid: 571 5 TC 

nog? The third part contains the cafe of 1 
Fre plaintiffs, and is eee called ** 
the Fele part « of the bill. ! 


1 


1 TY 7 


* The general charge 6 abs Charge of on- 
againſt che perſons oomplainel of, Which 9 

Is commonly inſerted, chough 10 ſeems 
unneceſſary. Ws ny | 


* 5 
N G 


5. If the bind are aware Of a TON Of pretences ſet 
fence which may be made, and have any dane 5 
matter to alledge which may ayoid „ 
the general charge of 4 5 
uſually. followed by e an allegation, x that 
defendants pretend, or ſet up the mat ter 
of their defence, and by. a charge of the 


matter 


—U— —— — ——— 


That his acts 
are contrary to 
equity. 
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matter Which may be uſedito 'Avoid it. 
This is cottith6nly ealled the charging 
part of the "BI, and is ſometitmes alſo 


uſed for tlie Purpoſs bf obtaining a dif- 


covery of the natufe bf the defendant's 
caſe, or to put in iſſue ſame tflatter which 
it is not for tlie intereſt of tlie plainteffs 
to admit; for which pirpoſe te charge 
of :pretence bf the Uefendant is held to 
be ſuffcient: Thus if ra bill is filed on 
any equitable ground by an heir, WO 

apprehends his anceſtor has made a will, 

he may ſtate his title as heir, and alledg- 
ing the Will, by way of + Pretence of the 
defendant's chiming ünder it, "make it a 
part of the caſe 'without admitting i it. 


6. The ſixth part of the bill is in- 
ended to give juriſdiction of the ſuit to 
the court, by a general averment, that 
the acts complained of are contrary to 
equity, and tend to the injury of the 
complainants; and that they have no re- 
medy, or not a complete remedy, with- 
out the aſſiſtance of the court; but this 
averment muſt be ſupported by the cafe 
Fhewn in the bill, from which it muſt be 


IR that the court has eee 


by The 


i 


of ss Bills. 


We The billhaving ſhe wn the plaintiff %% 
title to relief, and that the court has the 
proper juriſdiction for that purpoſe, in 


the Eventh: place prays, that the parties 


ained of may anſwer alli the mat- 
ters contained in the former part of tlie 
bill, not only according to their poſitive 


knowledge of the facts ſtated, but alſo, 


according to their- remembrance, to the 
information they may have feceived, and 


the belief they are enabled to form on 


the ſibje&t. A principal end of an an- 
ſwer upon the oath of the defendants is, 


it is therefore required of the defendants, 
either to admit or deny all the facts ſet 


forth in the bill, with their attending 


circumſtances, or to deny having any 


knowledge or information on the ſubject, 


« 
— % 
* 
1 => 


And that he 
may anſwer the 
matters com- 


plained of. 


to ſupply proof of the matters neceſſary 
to ſupport the caſe of the plaintiffs; and 


or any recollection of it; and alſo to 


declare themſelves unable to form any 
belief concerning it. But as experience 
has proved, that the ſubſtance of the 
matters ſtated and charged in a bill may 
frequently be evaded, by anſwering ac- 


cording to the letter only, it has become 


a Practice to add, to the general requi- 
W that Ws defendants ſhould anſwer 


the 


Wt Str any — 
el a : — 


— 2:25 


r 
3 


. 


— — 
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the contents of the bill, a repe dation by 


way of 1 inerrogatgry, of the maffeſz mot 
eſſential | 9 be ah 155 red, add adding 0, che 


enquiry aftex each faft, an, enquiry of che. 
ſeveral circum Fang 1277 hich PAY bg, ag: | 


tendant upon 1. 4 d the variations to 


which it may be ſu ac ith, A VIEW | 


to prevent, evaſion, and, e col of * baue 90 


anſwer. Thi is is commonly, termec che 
interrogating part of the bil, and as. it 


was originally uſed, only. to compel A fall | 


anſwer to the matters contained in the 
former part of the bill, it muſt | be 
founded on thoſe matters; therefore, if = 


there 1s nothing i in the prior part of. the, 
bill to warrant an interrogatory, the de- : 
fendant is not compellable to anſwer j , 
a practice neceſſary for the preſervation | 
of form and order in the pleadings, and 75 
| particularly to keep the anſwer to the 
matters put in iſſue by the bill. But a 
variety of queſtions may be founded on 
a ſingle charge, if they are relevant to 
it. Thus if a bill is filed againſt an 


executor, for an account of the perſonal 
eſtate of his teſtator, upon the ſingle 


charge that he has proved the will, 
may be founded every enquiry which 
may be neceſſary to aſcertain the amount 


of 
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of the Che? „its Value e, the diſp ofition 
- made of it, ine firvation'6f any Þ * bib 
miſhing undiſpoſed of, Ge delt 6f hi 

| els, and my lt eh ee ll - 


0 asien 161242) 
ing td ON account! rec türed. yt 
* 02 <(IQUSIILY Sil}; DAG gf, GOQU MEDI! 
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* The prayer "Sf relief 18 18 che next Prayer of relief. 


ant eighthpart of the bill, and 4s ; varied 
according to the caſe de concluding 
always with a prayer of general rehef at 
the diſcretion of che court. i i ET 


3{43 III 215 1 © Us 14111 4 31 DI 


9. To attain an the ends of the e Prayer of pro- 


it ninthly and laſtly prays, that proceſs, 
may ifſue requiring the defendants to a 
pear to and anſwer the bill, and 0 . 
the determination of the court on the 
ſubje&; adding, in caſe any defendane 
has Privilege of peerage, or is a lord of 
parliament, a prayer for a letter mi ive 
before the prayer of proceſs; and i in caſe. 
the Attorney-General, as an "officer of 
the crown, 1s made a deferidant, the bill, 


inſtead of þraying Sg againſt him m, "A 


i434 3 %/ 


arterided with a ee y. Fo or the purpoſe, 


STH7] 
ot Pr, eſcrving 1 pro rty in qi pure, pend- 


Ali, br. to Prevent, gEvalion. « 0 
juke; the court either makes a ſpecial | 
Toh. 1: D order 


'tets, 
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order on the ſubject, or iſſues a provi- 


The concluſion 
to an original 
bill. 


ſional writ, as the writ of injunction, to 
reſtrain the defendant from proceeding at 
the common law againſt the plaintiff, or 


from committing waſte, or doing any 
injurious act; the writ of ne 2xeat regno, 
to reſtrain the defendant from avoiding 
the plaintiff's demands, by quitting the 


kingdom, and other writs of a ſimilar 
nature. When a bill ſeeks to obtain the 


ſpecial order of the court, or a provi- 
fional writ for any of theſe purpoſes, it 
is uſual to inſert in it, immediately be- 
fore the prayer of proceſs, a prayer for 
the order or particular writ which the 
caſe requires; and the bill is then com- 


monly named, from the writ ſo prayed, 
an injunction bill, or a bill for a writ of 


ne exeat regno. Theſe are the formal 


parts of an original bill as uſually med. 8 


* on 41. 


a The 3 lh of thoſe words 
of courſe which pray proceſs of leiter 
milſive, ſubpæna, injunction, &c. and is 
in the following form: 


May i pleaſe your honours. to grant 
unto your orator, not only his Majeſty's 


moſt 


JC 8 


4 
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moſt gracious writ injunction, iſſuing out, 


and under the ſeal, of this honourable court, 


to be directed to the ſaid 


to reſtrain bim from proceeding at lau- 
againſt your orator, | touching any of the © 
matters in queſtion, but alſo his Majeſty's 


moſt gracious writ or writs of ſubpæna, 
to be directed to the ſaid 

and to the reſt of the confederates when 
diſcovered, thereby commanding them, 
and every of them, at a certain day, 
and under a certain pain therein to be li- 
mited, perſonally to be and appear be- 


fore your honours in this honourable 


court, and then and there full, true, 
direct and perfect anſwer make to all 


and ſingular the premiſes; and further, 


to ſtand, to perform, and abide, ſuch 


further order, direction, and decree 
therein, as to your honours ſhall ſeem 
meet. And your orator ſhall ever 


. &c. 


The proper prayer for an injunction 
depends upon the nature of the writ 


prayed by the bill; whether it be to ſtay 


proceedings at the common law, in the 


ſpiritual court, or court of admiralty, or 
D 2 to 
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to 155 waſte committed, or threatened 
tO be committed. n 10 e | 


ö 


e103 ar DIAITRS 50 


Prayer of Wo I the 0 betenden be intitled to 8 


ceſs to a peer. 
privilege of peerage, or be à lord of 


parliament, a letter miſſive muſt be 


prayed in theſe words immediately pre- 
ceding the proceſs of ſulpena, Ib gran: 


By — uno your "orator the letter 'mifſioe 'of your 
nes ponburs, lo ze directed to the ſaid Earl of 
© 1 111 defiring bim to appear to and 


Or in default by anſewer Yar raters ſuid bill, or im default 
a ſub pœ na. 
| thereof his Majefty's" meſs ag crit or 
ne 1 [7 Jo M 0 
1 22 1 1 7 u 10 
Conclufion to a May it pleaſe your honours; the pre- 
borcbal border in miſes conſide red, to grant unte your ora- 


ſpecial order in 


the nature of a tor,; not only an order, in the nature of a 


writ of ne exzat 


reguo, writ of ne exeat-regno, to reſtrain the ſaid 
defendant from departing out 


of the juriſdiction of this court, but alſo 
his Majeſty's moſt gracious writ or writs 
of ſubpana, Kc. 


li paper raft of every bill muſt be 

pen by coun- under counſel's hand; if it be not, or 
the hand be counterfeired, the bill will 
be diſmiſſed on demurrer. 


© 


1 


will 
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If the bill contains matter criminal, If it contains 


matter criminal, 


impertinent, or ſcandalous, ſuch matter impertinent, or 


ſcandalous, it 
will be expunged with coſts, upon an will be ex- 
punged with 


order of reference to the Deputy Re- coſts. 


membrancer. 2487994 to 


1 17 1 15 3 


Scandal may bel token eee of at Scandal may be 


taken advantage 


any time, impertinence not; if reported of at any time, 


impertinence 


ſcandalous it muſt be impertinent of not. 
courſe; but it may be impertinent with- 
out being ſcandalous. Charges in a bill 
referred for ſcandal and impertinence may 


be relevant to the merits, and the majus 


or minus of the relevancy is not material, 


for if relevant it cannot be ſaid they are 
ſcandalous or impertinent; otherwiſe it 


would be laying down, a rule, that all 


charges of fraud are ſcandalous, which 


would be dangerous; for nothing perti- 


noͤnt in the - cauſe can be ſcandalous. 


2 Vez. 24. Fenhoulet v. Paſſuvent. 
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Bills quia timet 
what, and in 
what caſes 


Proper. 


Rep. I 10. 


( 38 ) 


V Bills Quin Timer. 


HERE a perfon is intitled to any 

thing after a certain period of 
time, which for that interval is to be 
uſed by another, and may be waſted or 
deſtroyed; or where a perſon is intitled 
to a thing after the death of another, 
who is to have the uſe of the ſame 


during life; or where one may be injured 


by another negleCting or refuſing to do 
what in equity and good conſcience he 
is bound to do; in ſuch caſes a bill 
quia timet is proper, and the, plaintiff 


may be relieved according to the nature 
and circumſtances of his caſe; and the. 


relief in theſe caſes is founded upon this 
maxim, namely—that equity * 
miſchief. | | 


A. had the uſe of goods and a library 
for life, remainder to the plaintiff's wife, 
who was dead; but he, as her admini- 
ſtrator, brought his bill to have the goods, 
&c. ſecured to him after the death of J. 
which was decreed accordingly. 1 Ch. 


1 


of Bills Quia Timet. 


If A. t deln ſeized of nds in fee, 
grants a rent- charge iſſuing thereout, 


and after deviſes the lands to B, for life, 


the remainder to C. in fee, and dies, C 


may compel B. to pay the arrears, for 


fear all ſhould fall on C. in reverſion, 
although it was urged that this was a 
remote poſſibility. _ Ca. 223. 


If A. is bound for B. and hay a coun- : 


ter-bond from B. and the money is 
become Ba on the original bond, 
equity will compel B. to pay the debt, 
though A. is not ſued; for it is unrea- 
ſonable that a man ſhould always have 
ſuch a cloud hang over him. Per North, 
Lord K. Vern. 190. | 
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4 I Wa ERE , or more pelle 
I and by whomit V claim the ſame thing by different 
f 1 or ſeparate, intereſts, and another perſon, 
| 5 ADFETEATSS An 5 
not re to which of the claimants 
he ought of right to render a debt or 
quty, er to, deliver property in his 
cuſtody, fears he may be hurt by ſome 
of them, he may exhibit a pill of inter- 
pleader againſt them. In this bill he 
muſt ſtate his own rights, and their, ſe- 
veral claims; and pray thar they; may 
interplead, fo that the court may adjudge 
to whom the thing belongs, and that he 
may be indemnified. If any ſuits at law 


are brought againſt him, he may alſo 
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Pray that the claimants may be reſtrained „ 

from proceeding till the right is deter- DD 

mined. r Reg. 38. Mit,. ee. | - 

35 V 

ka caſes A bin of. interpleader 1s j e 5 ſ 

5 ok neceſſary, where one, who is not party _ q 

in the firſt ſuit, ſuppoſes he has a ſepa- it 

: rate intercſt in the matter in queſtion, te 
commences his ſuit againſt the firſt de- 

fendant, 
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Of Bills of Interpleader. 


41 


fendant, praying to be relieved accord- 


ing to his right; whereupon the firſt 


plaintiff makes the ſecond a defendant, 


in order to interplead and conteſt the 


right; or if the firſt plaintiff does not 


| ntiakshini'4' defendaiit, then if the de- 
fendatit” exhibits lis bill, as he may do, 


againſt both plaintiffs, and pray that they 
may interplead, and try td which the 


thing in demanck belongs, and further as 


his caſe "requires : or if there be no ſuit 


here between the claimants, he who has 
ſuits at law brought againſt him, or is in 


danger of litigation" from both the 


claimants, thay file his bill againſt them, 
and pray that they may interplead, and 
that proceedings at law may be ſtayed till 
the right be determined. Prac. Reg. 39. 


In a bill of interpleader, the plaintiff amaavit to be 


muſt annex an affidavit thereto, that he 


does not exhibit his bill by fraud or col- 


luſion with all or any of the parties, or 
with any other perſon or perſons whom- 
ſoever, touching any of the matters in 


annexed that 
there is no 
fraud. 


queſtion in the cauſe, but only to be 


indemnified, and to pay his debt or rent 
to ſuch perſon as the court ſhall direct. 


The 
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ge of Bills if Tuterpleader, | 


Affidavit need T he davis need not ſwear it is at 


not ſwear it is 


at plaintif's the plaintiff's own expence, but only 


but only tha. that there is no colluſion with any of 


. defendants. v. * * 


luſion. 


Ve. 248. ; Pf? 1 


Fs R 9-8 : Is z . X . , 
} [i x7 1 4 t 1 27 


a bs the Exchequer. e 
affidavit. | 


Berween 4. B. plaintiff, 
and 


The above- named A. B. the Phintiff 
in this cauſe, maketh oath and faith, 


that the bill of complaint hereto annexed 
is not exhibited by the conſent, know-. 
ledge, or colluſion, of either of the de- 


fendants in the ſaid bill named, but 
merely of his own free will, for relief 
in this h honourable court. 1 
5 A. 5 
Sworn, &c. 5 8585 


ISS 


> 


17 brought | Ic a bill of interpleader is brought 


ſt th At 2 "3H F 8 Pe 1 
Carr againſt the Attorney-General and others, 


andothers there there muſt be an affidavit annexed to the 


muſt be an 


affidavit. bill. Erringion v. The Attorney-General | 


and others,” Bum. 303. = 
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of Bills of Interpleader 43 
If a cauſe has been heard upon a bill caufe heardup- 


on bill of inter- 


of interpleader, and a trial at law di- pleader, and a 


trial at law di- 


rected to ſettle the right between the reed to ſettle © 


the right be- 


defendants, there is an end of the ſuit as eiche de. 


fendants, there 


to the plaintiff, ſo that if he afterwards © 1 


dies the cauſe ſhall ſtill proceed; and = 10 the 
there needs no revivor, each defendant 


being in the nature of a plaintiff ruled 
upon motion. 1 Vern. 3 ST Er | 


A bil of deep mod ſhew there n of inter- 


leader muſt 


is ſuch a perſon in rerum natura as can ſheve the right 
of the perſon to 


interplead. Metcalf v. Harvey. 1 Vez. inerplead. 


248. 


And therefore an executor.” as ke is in An executor 
cannot exhibit 


auter droit, unleſs he has proved his his bil d he 
has proved the 


teſtator's will, is not intitled to bring a „ill of his 
bill of interpleader, as ſtanding in the 


te ſtator. 


place of the teſtator, till by virtue of 


the probate he has made himſelf a 
be. Mitchel v. Smart. 3 Atk. . 


A bill of l cannot pray an Bill of inter- 


pleader cannot 


injunction to reſtrain proceedings in eject- p pray an injunc- 
tion to raue 


ment, becauſe ſuch bill cannot be as to proceedings in 
ejectment; 


the poſſeſſion, but muſt be as to the pay- but may fox 
ment of ſome demand in money. 5 


Certiorar; bill, 
what. 


How framed, | 


the Writ o. een is not prayed. Bid. 


Fm of the ' 
dill. 
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68 TOTERO TI's 
or in an in rior court O equi 


* by N meaps s of the limited JurikhetiGn 
of the court 11 defendant | cant l have 
complete juſt ice, or the cauſe 3 is without 
the Juriſdie ion of the inferio 01 { court,” the 
defendant may file file a bill in in | this court, 
praying a 4 ſpecial writ 67 certiorari to 
remove the gt into this court. 2 


Chan. Rh. 109, 230. f on Plead. 4s: 


10.4 111317 


wall nine eng! h | 
HEN afr 15 le rig t 15 ſued 


Fbis bill 20s Nate che | proceedings in 


bo ; Wifi 
ien have been had i in the in in ferior court, 
* of 51105 ; 
bi INCO mpetency of that court, and 


# 1 5 3 


prays the writ of certiorari. 4 Tt does not 
pray chat the defendant may anſwer, or 


even appea to: the bill, and conſequently 
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eſtminſter; ; the - 


. Exchequer at 


4 Right 


Of Certicrari Bills. | 45 


Right Hon. Sir Archibald Mac- 
donald, Kt. Lord Chief Baron of - 
the ſame court; and . the reſt 


c de Baton dhete“ 
| Te Humbly co amp, ſhewe 
. | C eas. 


| ; Nc. « (ſetting 4 forth the 1 and the fate 
| S Ef 715 proceedings in t Tord Mayor. 5 
court ). All which faid premiſes your 
orator hopes he ſhall make fully appear 
to your honours by ſeveral witneſſes, if 
need be, which he could not produce 
within the laid city of London; before 


6057 


| the {aid Lord, Mayor and his brethren, 
: the Aldermen of the faid'city of London: 
And your orator further ſheweth unto 


| : 10107 8 N 5 
your honours, that one E. Fo a material 
, $8] 103 1 510 
witneſs for your faid orator, concerning 
| W IU) 11102 91 
the faid, premiſes, at, the 1 5 of the 
1 | HD 2907 2 \ 7 "to 1d 
p 
7 


cauſe, Se. then lived and ekdeq 
BY, liveth and reſideth, at We) 2275 
without the juriſdiction of the aid Lord 
Mayor and his brethren, the Aldermen 
of. the fad, city of - London, ny 
| b ur orat hack no ret wee ck to--compel.. fle 
he fad NN . jo b 'be dae or to 
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/ Certiorari Bills. 


pre miſes : In tender conſideration whereof, 
and foraſmuch as for want of juriſdic- 
tion in the ſaid Lord Mayor and his 
brethren, the Aldermen of the ſaid city 
of London, over your orator's witneſſes, 


your. orator is remedileſs there: And it 


being agreeable to the rules and practice 
of this honourable court, upon ſuch -ne- 
ceſſities and defects of juriſdiction in 
inferior courts, for this honourable court 
to remove the records and proceedings 


thereof into this honourable court, and 


to proceed in this court upon the ſame, 
and all other matters and things incident 
thereto, or whereupon your orator ſeeks 


relief. May it pleaſe your honours 


therefore to grant unto your orator a 
writ of certiorari, to be directed to the 
ſaid Lord Mayor of the city of London 
and his brethren, the Aldermen of the 


ſaid city, thereby commanding them, 
upon the receipt of the ſaid writ, to 
certify and remove the records of the 


ſaid cauſe, &c. and all proceedings there- 
upon, into this honourable court; and 
that your ſaid orator may be relieved in 
all and ſingular the premiſes, according 
to equity and good conſcience; and that 

the 


Of Certiorari Bills. 47 


the faid defendants may ſtand to obſerve 
and perform ſuch order and decree 
therein as to your honours ſhall ſeem 
meet; and your orator; ſhall ever pray, 


c. 5 "Ip 
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V Bills to perpetuate the Teſtimany 
of Wiineſſes to a Will. 


Bil to perpetu- HERE lands are deviſed by will, 


ate the teſti. 1 
mony of wit- and there 1s no occaſion or op- 
neſſes to a will. 


portunity to prove and eſtabliſh it at 
law, it is often thought neceſſary to per- 
petuate the teſtimony of the witneſſes 
thereto in a court of equity. 


proceedings The way to proceed in this ſuit, is to 
1 exhibit the bill againſt the heir at law, 


and therein ſet forth the will in Sc verba, 
The defendant having appeared and an- 


ſwered, the parties muſt proceed to iſſue 


as in other caſes, and then examine all 
the witneſſes, if living, to the proof of 
the original will, or prove the hand- 
writing of ſuch of them as are dead, 
which being done, and publication paſſed, 
there is an end of the cauſe. 


This court wilt Although a court of equity fuffers exa- 


not try the va- 
lidity of a will, 
b c if it S © ; . . 511 

collaterally n witneſſes to a will, yet it will not barely 
queſtion, the 1. | EE, . 

dourt weill direct try the validity of a will; but if the 


minations to perpetuate the teſtimony of 


Bills to perpetuate the Ti imo, e. 


ſame comes collaterally in queſtion, upon 


a bill for the performance of a truſt, or 

touching A deviſe, out. ot. lands, &c. the 
* 

court will ſometimes, dire& an iſſue at 

law to try the validity. Prac. Reg. 37. 


*h 
. „ 1 
After publication of the depoſitions 


of witneſſes, proving the due execution 


of a will, is paſſed ; in order the better 
to perpetuate their teſtimony, it is uſual 


to inroll the pleadings with the commiſ- 


ſion interrogatories and depoſitions, and 
afterwards to exemplify them under the 
ſcal of this court; and the exemplifica- 
tion of theſe records becomes evidence, 
in ſupport of the title of the deviſee, in 
all courts of law and equity. 


Where a bill is „ browht againſt the 


heir at law to perpetuate the teſtimony 


of the witneſſes to a will, and by his 
aniwer does not either confeſs or deny 
its validity, but leaves the plaintiff to 
make ſuch proof of the due execution 


49 


Depoſitions in- 

rolled and ex- 
emplified, in 
proof of a will, 
are evidence in 
all courts. 


Bill brought to 
perpetuate the 
teſtimony of 
witneſſes to a 
will, the heir at 
law ſhall have 
his coſts. 


of it as he ſhall be adviſed, and though | 


the defendant exhibits interrogatories to 
croſs examine the witneſſes, and croſs 


examines them accordingly, yet, by the 


practice of the court, he is intitled to 


 Vor. J. E. be 


* 


jo. | Bills to perpetuate the Teſtimony, Ge. 


be paid his taxed coſts as an heir at law 


od. 
| Plaintiff to Bill to perpetuate the e of 
ſhew cauſe why 
not. witneſſes to a will, the witneſſes being 


examined, the defendant moved for his 
coſts, and obtained an order to ſhew 
cauſe why not. Borer v. Ti en, 27th 
OA. 1742, in Scac. 5 


NM. B. It does not appear by the re- 
giſter's book that any cauſe was ſnewn. 


of 


of 


( 51 Wo? 


.Of Bills to Examine Witneſſes in 
Perpetuam Rei Memoriam. 


2 Bill to perpetuate the teſtimony 
of witneſſes muſt ſhew a title in 
the plaintiff to .the thing whereto the 


teſtimony relates, ſtating, that the wit- 
neſſes are old, infirm, or ſick, and not 


likely to live long, or that they are going 
to ſea, or beyond ſeas, whereby the parties 


are in danger of loſing the benefit of 


their teſtimony; for this purpoſe the bill 


Bill to examine 
witneſſes in per- 
petuam rei. 


muſt pray, that the plaintiff may be at 


liberty to examine his witneſſes, to the 
end that their teſtimony may be perpe- 


tuated and preſerved, and that proceſs of 


ſubpena may iſſue, directed to the parties 


intereſted, to ſhew cauſe, if they can, 


to the contrary. 


la a bil for this purpoſe, which is the | 


ſole object of the ſuit, if the plaintiff 
prays relief, the bill ſhall be diſmiſſed. 
2 Ventr, 366. | 


E 2 5 By. 


52 Bills to Examine Witneſſes 


Proceedings | | f LED | | | 
thereon, — pre- By the firſt P art of the 35th general 


ſcribed by part rule of the court, where a bill ſhall be 
of the 35th ge- 


neral rule of the Exhibited to examine witneſſes in perpe- 


court. . . 
| tuam rei memoriam, and the defendant, 


being ſerved with proceſs, doth not ap- 
pear, but ſtands in contempt, the plain- 
tiff may then, upon motion, have a 


commiſſion to examine his witneſſes; and 
where the defendant ſhall have appeared, 
he may join in commiſſion, if he thinks 
fit, and croſs examine the plaintiff's wit- 
neſſes, he ſtriking commiſſioners names 
within four days after the making the 
order for ſuch commiſſion, 


By motion to This application. to the court muſt be 
the court | 5 - 
founded upon made upon an affidavit, ſhortly ſtating 
an afdavit the intereſt of the plaintiff in the matter 

relative to which he prays a commiſſion 

to perpetuate his evidence, and alſo the 
names, additions, and ages, of his wit- 
neſſes, or other circumſtances applicable 
to the ſituation in which they ſtand, in 
order to induce the court to grant ſuch 
commiſſion. = 


Defendant may . 5 
croſs examine In a ſuit of this nature, the defendant 


the witneſſes, 


but if he has may croſs examine the plaintiff's wit- 


any to examine, 


he muſt alſo fle neſſes, but he cannot examine any wit- 


a bill to perpe 
tuate. | - ._ mefies 


in Perpetuam Rei Memoriam. 1 


neſſes on his part under this commiſſion. 
If the defendant has any to examine, he 
muſt alſo file a bill to perpetuate their 
teſtimony. - . 


Depoſitions taken on theſe bills are Depoſitions not 
; 1 8 . + to be publiſhed 
not ordinarily to be publiſhed, but upon until the wit- 
, . neſſes be dead. 
oath that the witneſles are dead. Prac; $ 


Reg. 35, 36. 


Aſter publication is paſſed on a bill to No farther exa- 
minations after 


perpetuate, the plaintiff ſhall not be publication. 
admitted to have any more examinations 


on his behalf, touching the ſame matter. 


Bill brought to examine witneſſes in Bill to perpe- 
| : | tuate, &c. to 


perpetuam rei memoriam, to prove a prove a modus 


decimandi, al- 


modus decimandi; the defendantdemurred, oed e 
for that the bill was to eſtabliſh a cuſtom mutter. 


againſt the church, and in prejudice of 


tithes which are due communi jure; and 
ſeveral precedents were cited, where 


bills, to have a modus decreed, were 


upon demurrer diſmiſſed; but this bill 
being only to preſerve teſtimony, the 
Lord Keeper thought it reaſonable the 
defendant ſhould anſwer, and overruled 
the demurrer. .1 Vern. 18 5. | 


ET | Bill 


=_ ' Bills io Examine Witneſſes, &c. 


Bill to perpetu- Bill brought. to examine witneſles to 
ate, touching a . . | F | 
title, demurrer Preſerve their teſtimony, touching the 


d lai = 2 © * 250 . 
uf not Having Plaintiff's title to certain lands mentioned 


hw. right at in the bill. The defendant demurred, 


ö becauſe there was no impediment to the 
6 plaintiff from trying his right at law, and 
that he had not obtained any verdict in 
affirmation of his pretended title; and 
i the demurrer was allowed. 1 Vern. 441. 
| Parry v. Rogers. 


par — 3 
© Re — —— Fo 
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Bill to perpetu- In a bill to perpetuate the teſtimony 
ate, no colts ' 5 3 ; 
given againſt Of witneſſes coſts are never given againſt 
he defendant ; | 

on the contrary the defendant. 1 Atk. 610, But on the 


ne them. contrary, by the practice of the Exche- 


FP 


————F 


: ceives them. l 7 
| quer, he always receives them when 
Y taxed; and after the commiſſion for the 4 
| | examination of the witneſſes is returned, , 
the defendant delivers his bill of coſts to \ 
the plaintiff, which, to fave the expence 0 
i of an application to the court for a re- a 
ference to the maſter to tax it, 1s uſually : 

ſettled by the clerks in court for each - 

3 3 t 

P o 3 

0 
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of 


of 


of Bills of Diſcovery. 


| A Bill of i uſually diſtin- 


N guiſhed by that title, is a bill for 
the diſcovery of facts reſting in the 


knowledge of the defendant, or of deeds 
or writings, or other things, in his cuſtody ' 


or power, and ſeeking no rehef in con- 


| ſequence of the diſcovery. This bill is 


commonly uſed in aid of the juriſdiction 
of ſome other court, as to enable the 


plaintiff to proſecute or defend an action 


at law, a proceeding before the King in 


council, or any other proceeding of a 


nature merely civil, before a juriſdiction 
which cannot compel a diſcovery on 
oath. It muſt ſtate the matter touching 
which a diſcovery is ſought, the intereſt 
of the plaintiff and defendant in the ſub- 
ject, and the right of the firſt to require 
the diſcovery from the Aker. Mitf. on 


Plead. 5 2. 


If the bill ſeeks a diſcovery of deeds 
or writings, and alſo prays ſuch relief as 
might be obtained at law, if the deeds 

; E 4 | or 


Bill for a diſco- 
very of deeds 
praying relief, 
an affidavit muſt 


plaintiff. 


Bill of A 
ry, what. 


be annexed, that 
they are not in 

the cuſtody or 
power of the 


56 7 | Of Bills of Diſccvery. 


or writings were in the cuſtody of the 
plaintiff, he muſt annex to his bill an 
affidavit that they are not in his cuſtody 
or power, and that he knows not where 


they are, unleſs they are in the hands of 


the defendant; but a bill for diſcovery 


merely, or which only prays the diſco- 


very of deeds or writings, or equitable 
relief grounded upon them, does not 
require ſuch an affidavit. 2 P. Vms. 
541. 3 Ark. 132. Milf. on Plead. 52, 53. 


Bill for diſco- Bill preferred for a diſcovery of deeds 


very and | a 

—.— of only, and (having the counterpart) to 

eeds only (hav- _ | 8 

ing the counter- have the deeds eſtabliſhed, the plaintiff 
„ affidavit . . 8 g 

— be annex. Muſt annex an affidavit to his bill, that 


ed, that plain- 


tiff has not the he has not the original deeds, nor any 


original deeds. Other perſon in truſt for him, or elſe it 


If relief as well is Cauſe of demurrer; but if there is 
as diſcovery be . . 
prayed, an aff- relief prayed as well as a diſcovery (as 


cela. where the heir prefers a bill againſt a 
2 mortgagee to have a mortgage-deed de- 
livered up, ſuggeſting the ſame has been 

ſatisfied, and that he has loſt the coun- 
terpart), there is no need of an affidavit. 

Johnſon v. Elleker. Bunb. 46. 


A plaintiff hau 1 TS | 
ing the benent Where a bill is brought for a diſcovery 
of a diſcovery . | TS 

from the defen- Only, and the plaintiff has the benefit 
dant's anſwer, . ** 2 | 
muſt pay him of 
his coſts. | | ; | 


tic 


di: 
ſu 
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of a full diſcovery, by the defendant's 
anſwer, the plaintiff has thereby ob- 
tained the end of his bill, and does not 
proceed further therein; in which caſe a 
defendant is intitled to his coſts to be 
taxed; but he cannot move the court for 
the payment of them till after the expi- 
ration of the time which, by the practice 
of the court, a plaintiff has to except ; 
to the anſwer ; viz. within the firſt four Coſts moved for | 


of courſe upon 


days of the following term next; after the expiration 
| of the firſt four 


the defendant puts in his anſwer., After days inthe term 
the expiration of this time, it is a mo- . | 
tion of courſe for the defendant to apply ** 

to the court for an order that he may 

be paid his coſts, and that the ſame may 

be referred to the Deputy Remembrancer 

to be taxed, the bill being brought for 

a diſcovery only, and the plaintiff hav- 

ing had the benefit thereof. | 


It is no part of this motion to diſmiſs The motion for 
the plaintiff's bill; for, in this ſtage of extend oa Gf. 
the cauſe, the bill is not in a ſtate of ww IF 
diſmiſſion; and the order above-men- 

_ tioned being obtained, has, to all intents 

and purpoſes, the effect of an order of 
diſmiſſion to a defendant, the end of the 


ſuit being anſwered, 
Es | It 


r 


* * ee 3 
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Bilgroundedon If the bill be grounded on the loſs of 


the loſs of a 2 . 
bond, plaintiff a bond, 1t is the loſs which entitles the 


muſt make an ST TOY EL . 
affidavit. court to juriſdiction, and affidavit muſt 


be made of it. 1 Chan. Ca. 231, 


* 1 tor When a bill is exhibited for a general 
general diſco- 1 

very of deeds, diſcovery of deeds, it is not neceſſary 
an affidavit is 13 

not neceſſary; for the plaintiff to annex the uſual affi- 


ecus às to the 3 8 
— of a davit, that he has none of them in his 


particular bond. cuſtody; but where the bill is for a diſ- 


covery of a particular bond, for want of 


which the plaintiff could not recover his 


debt at law, or the poſſeſſor in ejectment, 
in theſe caſes it is fit he ſhould make 
oath that he himſelf has not the bond or 
deed, becauſe, if he had, his remedy is 
proper and open at law; in which caſe 
he is not to put another to the unneceſ- 
ſary expence of an anſwer to deny his 
having it. Preced. in Chanc. 536. 


Bill for relief If a bill be brought for relief, as well 


and diſcovery of 


deeds, affidavit AS diſcovery, of deeds, an affidavit muſt 


nel. be annexed, that plaintiff has not the 
| deeds in his cuſtody, or defendant may 


nexed. 


demur, 3 Ak. 17. Anon. 


Where 


a. % 
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Where a bill is brought to be relieved Bll le 
. t | ieved againſt a 
| againſt a deed fraudulently cancelled by deed fraudu- 
: ently cancelle 
the defendant, and to have another deed and to have 


| | 33 another deed 
executed, the plaintiff need not make executed, does 


| oath of the loſs of the deed, becauſe he ae. 
could not have any remedy at law, 
though the deed was in his hands. Maſe- 
ley, 192. King v. King. 


Every heir at law has a right to a diſ- Heir at law has 
a a right to diſco- 
covery by what means, and under what ver by what 
. * * I „ 4 h i 
deed, he is diſinherited. Harriſon v. difinherited. 
Southcote. 1 Atk, 5 28. 


Bill hes for a diſcovery of court- rolls, Bill lies for a 
. „ , diſcovery of 
ledgers, &c. to be uſed at a trial which court-rolls tobe 
y > . - f d U t ial, 
relates to plaintiff and defendant. Hard. e 


180. 


A bill for the diſcovery of a note, statute of limi- 


tations no plea 


* deed, &c. lies after fix years are elapſed, to the diſcovery 
for the ſtatute of limitations is no plea dad, arc. 
to it. GW. M 14. Dean, Tc. f | 


Weſtminſter V. Croſs. Bunb. 60. 


The lord of a manor kroughe a bill of Lordofa manor 
may bring a bil} 
diſcovery of treaſure trove. Per curiam. of diſcovery tor 


treaſi ſure trove, 


The bill 1s proper enough as to the dif- but his relief is 
e but he can have no relief, be- e 
cauſe 


— ne «> 
7 
— * 


— es 


— 


— 


— 


e 


e 
* 
r 
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catiſe he may bring trover; and the bill 
was diſmiſſed with coſts. Sloane v. Heaths 
held. Bund. 18. 5 | 


In what caſes a A bill of As does not lie of 

bill of diſcovery 

will not lie. things not examinable or relievable in 
equity, as the ill uſage of a huſband to 


a wife, 1 Vern. 204. 


Nor for the difbovery:of a tenant of 
the freehold, in order. to bring a forme- 
don. 1 Vern. 212, 273. . 


Nor for a diſcovery to create evidence 
for a future cauſe. Finch v. Finch. 2 
Vez. 491. . 


A bill of diſcovery does not lie in 
aid of the juriſdiction of the eccleſiaſti- 
cal court, for they can come at diſco- 
very themſelves. Dunn v. Coates. 1 
At. 288. 


Bill for a diſcovery of a deed upon 
the ſuggeſtion of a truſt; if the defen- 
dant denies the truſt, he ſhall not be 

obliged to produce the deed. 2 Vern. 

463. 


A bill 


S 
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A bill for the diſcovery of deeds, or 


a-title, does not lie againſt him who is 


a purchaſer for a valuable conſideration 


without notice, and hath obtained ver- 


dict ate in ejectment. Chan. 


Rep. ow e n, 11 
8 098 ne e 
To a bil uf diſcoyery of eee 
or purchaſe, if the defendant denies 


notice, he need only ſet forth the pur- 


chaſe-deed, and may plead his purchaſe 
in bar to the diſcovery of the title-deeds; 


for a purchaſer may, ſubſequent to his 


purchaſe, have found out a defect in his 
title; and if he ſhould produce title- 


deeds, they might be made uſe of to 


overturn his title at law. 3 Ak. Ab- 
ten v. Aſhton. | 


Bill of diſcovery does not he againſt 

a perſon to diſcover what may ſubject 
him to a penalty, not what muſt only. 
2 /ez. 33g, 2485: *: 


. Was determined by Lord la 
wicke, that the defendant was not obliged 


to diſcover by anſwer whether he ba a 
papiſt or not. On the marriage of Mrs. 


Pain with Mr. Smith a ſettlement was 
made 
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made to the uſe of huſband and wife for 
their lives, and after to the firſt and 
other ſons of that marriage in tail, re- 
mainder to Mrs. Pain in fee, who de- 
viſed it to the defendant; and the bill 
was to diſcover if the deviſor was not a 5 
papiſt, in which caſe the deviſe would 
be void. On plea to this bill Lord Chan- n 
cellor held, that defendant was not obliged u 
to anſwer. Ak. 526, Pl. 254. 8 Vin. 14 
| | 
n 
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Of Supplemental Bill. 


HERE the imperfection of a ſuit 
ariſes from a defect in the origi- 


nal bill, or in ſome of the proceedings 


A ſupplemental 


bill, what. 


upon it, and not from any event ſubſe- 


quent to the inſtitution of the ſuit, it 
may be added to by a ſupplemental bill 
merely. Thus a ſupplemental bill may 
be filed to obtain a farther diſcovery 
from a defendant, to put a new matter 
in iſſue, or to add parties where the pro- 
ceedings are in ſuch a ſtate that the ori- 


ginal bill cannot be amended for the 


purpoſe; and this may be done as well 
after as before a decree; and the bill 
may be either in aid of the decree, that 
it may be carried fully into execution, 
or that proper directions may be given 
upon ſome matter omitted in the origi- 
nal bill, or not put in iſſue by it, or by 


the defence made to it; or to bring for- 


mal parties before the court; or it may 
be uſed as a ground to impeach the de- 
cree. But wherever the ſame end may 
be obtained by amendment, the court 


will 


Of Supplemental Bills. 


will not permit a een bill to be 
filed. Miſe on Plead. 5 Pe. 


So 1 any n 38 dubſe- 
quent to the time of filing an, original 


bill, which gives A, new intereſt im the 


matter in diſpute to any perſon⸗ not a 
party to the bill, as the birth af a tenant 
in tail, or a new intereſt to the party, as 

ne happening of ſome other contigency, 


ſes detect may be ſupplied by a ſupple- 


mental bill; or if any event happens 
which occaſions any alteration in the 
intereſt of any of the parties to a ſuit, 
and does not deprive a plaintiff, ſuing in 


his own ever of his ae the 


if a "pling, Fung i in . on 2 is! 
entirely deprived of his intereſt; but he 


is not the ſole plaintiff, the defect ariſing 


ſrom this event may be ſupplied by a bill 
of the fame kind. bid. 60. 


It is not very, accurately aſcertained in 


the books of practice, or in the xeports, 
in Wat caſes. 2; ſuit, becomes defective 


without being abſolutely abated; aud in 


what caſes it abates as well as becomes 
defective. 


— 


2 pw oy 


K 


— 
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Of Supplemental Bil, 
defective. But upon the whole it may 


be collected, that if; by any means, any 


intereſt of a party to the ſuit, in the 
matter in litigation; becomes veſted in 
another, the proceedings are rendered 
defective in proportion as that intereſt 


affects the ſuit; ſo that although the par- 
ties to the ſuit may remain As before; 


yet the end of the ſuit cannot be ob- 
tained. And if ſuch a change of intereſt 
is occaſioned: by, or is the conſequence 


is not determined by his death, or the 


marriage of a female plaintiff, the pro- 
ceedings become likewiſe abated or diſ- 
continued, either in part or it the whole. 
So upon the death of a defendant all 
proceedings likewiſe abate. as to that de- 


fendant. But, upon the marriage of a 


female defendant, the proceedings do 


not abate, though her huſband ought: to 


be named in the e e es 


Did. * 


A ſupplemental bill muſt ſtate the ori- Supplements - 


ginal _ keys tis PAP thereon ; ; 


by any event ſubſequent to the ben, 5 


bill, it mult. ſtate that event, and the 


1 I. | F © Con- 


frumed, 
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- © conſequent alteration with reſpect to the 
parties; and in general the ſupplemental 
bill muſt pray, that all the defendants 
may appear and anſwer to the charges it 
contains. For if the ſupplemental bill 

is not for a diſcovery merely, the cauſe 
muſt be heard upon the ſupplemental bill 

at the ſanfe time that it is heard upon the 
original bill, if it has not been heard be- 


fore; and if the cauſe has been. heard 
before, it muſt be further heard upon 


the ſupplemental matter. If indeed the 
alteration or acquiſition of intereſt hap- 
pens to a defendant, or ai perſon neceſ- 
ſary to be made a defendants che ſupple · 
mental bill may be exhibited hy the phin- 


tiff in the original ſuit againſt ſuch perſon 
alone, and may pray a dentee upon the 


particular ſupplemental matter alleged 

againſt that perſan only, unleſs, Mhich 
is frequently the caſe, the intereſt of the 
other defendants may be affected by that 
decree. id. 69. 3 Ak. 217. 


A fupptemencat Where a ſupplemental bill is merely 


mal parties be- for the purpoſe of br inging formal par- 
e deten dente, ties before the court as defendants, the 


as deſendants, 


does not require parties, defendants 0 the original bill, 


the defendant to 


the original ſuit 1 5 1 | . 
the original ſuit need not in any caſe be made parties te 


parties. the ſupplemental. 3 Atk, 21% 


Where 


. fa - 


* 


CFP 
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I! Where a ſupplemental bill is: brought Supplemental 


bill brought for 
for any new matter diſcovered ſince the diſcovery, new 


matter diſco- 

hearing of the càuſe, Before the. former vered fince the 
. A £ h 8 d 
decree is ſigned and inrolled, if the de- none fawn, 


none ſnewn, 


ſentlant ton ſuchi bill is able to ſlie w there vad or demus. 


is not any. new matter diſcoverxd, he 
muſt take advantage by plea or demurrer, 


_ and it1s too late to inſiſt upon it at the 


dane enen Lene v. e 
be 41>: Im 128 "$175 tt: 


j . « * 


„Were the e OY 2 4 FS Aſſignees of a” 


bankrupt d 
Che: or are diſcharged, and others are or ale 


and others put 


Put in their room; there is no privity in their room, 
between the bankrupt and the aſſignees, nuaſt bring a 
or at leaſt but an artificial one, and there fufPlemental 
fore they cannot revive, but muſt bring 
a ſupplemental bill to intitle themſelves 


to the benefit of che 1 in bs, 7 * 


men Joi 1 Aik. 88. Amon. Lin 


re Mit Uerk 110 Bi 


_ Apple aste bill. Was a bsbughi bös voppiementl 
the diſcovery of more evidence, touch- ry of a 


dence after an 


ing Aa, matter of account; 10 which the account direct 


| defendant-. pleaded: the former bill, and eser a. 
that the cauſe was heard, and the account err but plain- 


| tiff not to reply 
directed but the defendant was ordered eat further 
to anſwer to all matters in this bill; not order. 
anſwered unto in the former cauſe, and 


„ F 2 ä 


63 f Supplemental Bille. 


- tlie plaintiff not to * or proceed any 
further without order. 2 Chan. 0 
0 Q : Bowe V. Spit, 51 JO 270% 


13 eech ASTY YG 07 D9T:% 
— a bil of review 2 ebenen 


may be added, 1 Ven. 235. Frict v. 
Wr VVV go 


oy 


Supplemental En A Copland bill! is ; brovghe 


bill after publi- 
cation witneſſes after publication, it is irr regular to exa- 


not to be exa- 


n witneſſes to a matter that was in 


in, and not proved in the original 


jd original cauſe, and ſuch proof is not to be read. 
If there be no proof to the new matten 


in the ſupplemental bill it muſt be diſ- 


nee Bagnal V. Bagnal. Vin. . r. 
bit. Chan, 439, be: 8. 3% * 8 1757 3 8 


2 — F d+ 4 
eq 5 
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Tn what i. « Where Fa Du AL in 2K] . 
ver the original mental cauſe are as forward as thoſe: in 


eee the original ſuit, one replication may be 


filled in both cauſes; and they thereby 
a become conſolidated; or where it hap- 


Pen in the caurſe of proceedings, that 
| ation ( may bg. filed in each cauſe, 
then, upon giving a rule to paß publica- 


tion, the cauſes alſa be come eee 


M4 „3 RE 


and ee as ons cauſe. 


0 4 4 GELS» v 1 
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4 
1 Fe 1 
17 \ 7; ; 
3 S&.. 4 
j 5 


Bill of revivor muſt ſtate the ori- EN revivor, 


. ginal bill, and the ſeveral pro- 


ceedings thereon, and the abarement; 
it muſt ſhew a title to revive, and charge 


that the cauſe ought to be revived, and 


ſtand in the ſame condition, with reſpect 


V 


to the parties to the original bill, at the 


time the abatement happened; and it 
muſt pray that the ſuit may be revived 
accordingly. It may be likewiſe neceſ- 

fary to pray that the defendant may an- 
{wer the bill of revivor, as in the caſe of 


a requiſite admiſſion of aſſets, by the re- 


preſentative of a deceaſed party. 'In 


this caſe, if the -defendant does admit 
afſets, the cauſe may proceed againſt | him 
upon an order of revivor merely; but, 


if he does not make that admiſſion, the 
cauſe uſt” be hkard for the purpoſe of 


obtaining” the neceſſary accounts of the 
eſtate of the deceaſed party, to anſwer 


the detivatids made againſt it by the ſuit; 


and the prayer of the bill therefore, in 


ſuch caſe, uſually is, not only that the 


F 3 + * 
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ſuit may be revived, but alſo that in caſe 


the defendant: ſhall not admit aſſets to 
anſwer the purpoſes of the ſuit, thoſe 


accounts may be taken, and fo far the 


bill 1s in the nature ok an original bill. 
* ee 8. oY "5 \ 
If a defendaht to an original bill dies 
before putting in an anſwer, or after an 
anſwer to which exceptions have been 
taken, or after an amendment of the bill 


to which no anſwer has been given, the 


bill of revivor, though requiring in it- 


ſelf no anſwer, muſt pray, that the per- 


ſon, againſt whom it ſeeks to revive the 
ſuit, may anſwer the original bill, or ſo 


much of it as the exceptions taken to 
the anſwer of the former defendant ex- 


tend to, or the amendment e 
vnanſwernl. Lid. ub. RED Het 


— If 2 eee arved ny ack | 


what time pro- 


ceedings may be Upon a bill of revivor, ſhall not anſwer 
1 the ſame within eight days after his ap- 
pearance thereto, or ſhall obtain an or- 
der for time to anſwer, it is a motion of 


courſe to revive the former proceedings, 


upon a ſuggeſtion, that the time for an- 
ſwering is expired, or that the defendant 
— hath 


1 


— 4s 


© & 90 


of Bills of Rovivor: 


hath obtained an order for time to an- 
ſwer, and thereupon the following order 
1 ande: : | 


| the dy of | 1789. 
| Between A. B. ſole acting execu- 
tor, named in the laſt will and teſta- 
ment of C. D. deceaſed, plaintiff. 
r 
or” F. and 6. H. | defendants, 


By original bill, and bill of revivor, 


Upon the motion of 7-4 Order to revive, 


either on time 


of counſel, on behalf of the plaintiff, tor anfwering 
informing the court that the ſaid C. D. * — 
filed lh original bill in this court, in 18 . 
term laſt, againſt the ſaid og 9 
dants,' for the purpoſes therein men- 
tioned, to which bill the faid defendants 
appeared and put in their anſwers (here 
fate the death of the party, and to whom 
letters of adminiſtration have been granted, 
and then proceed thus), and further in- 
forming the court hed the faid plaintiff, 
% DC term laſt, exhibited 
his bill of revivor in this court againſt 
the ſaid defendants, to which bill they 
Had Nin that the e for an- 
: M 4 ann 


72 Of. Bill of Reviver) 


burg the ſame was now expired (or 
that the defendant had obtained an order 


caſe mayibe).' It was therefore prayed, 
that the ſaid ſuit and proceedings which 


T = 2 
* * >< * — 


e — RI 


3 


revived, and be in the fame -plight and 


S 2 
— Ne I 
9 . * 
SY * A 


they were in at the time of the death of 
the ſaid C. D.; and that the ſaid plaintiff 
might have the ſame relief againſt the 


living, which is by che ehre er or- 
de red as E 8 Bly 


Or on anſiver=. This W may A he abaiined ic 
3 the defendant puts in an anſwer; and 
we en ics 2104 cauſe againſt reviving che ah 


in * manner prayed by t the bill. 


A be wha has not put ©! his 
anſwer to the original bill, may be 


398. Hand. a0. 6 


© 4144 


If one Faint: Sa ro zen in a — 
n t the- n cee ſuch 
ui i bill, 


for time to anſwer the ſaid bill, as tha 


had ſo abated, as aſoreſaid; miglit ſtand 


lh condition againſt the ſaid defendants as 


fait defendants as the faid C. D. would 
have been intitled to in caſe he had been 


omitted in the bill of revivor. 1 Vern, 


8 * 


h 


=» 
© 


f 


f dant. Ga. Ms 94 Dans 128 [I de 8 


ſuit may be revived, but it can never be 


fendant ſhould. pay coſts? this diſtinction 


Of Bills of Revivor. --— 
bil and make him who refuſes: a defen- | 


1 t n 

8 vir, upon revivor lies until " | 
intereſt of the thing in queſtian be de- 
termined, Hard. aal. Agreed. 1 
euriam, nee in caſe ak ander 

»mgbaotsls iat, gilt dt 1 
No bill of revivor can Fil Mg to Bill of revivor 
does not lay for 

revive a decree relative to coſts only, <eſts only. 
unleſs the coſts be taxed, and a report 8 
made in the life-time of the party, for 
this is 41s perſonalis et moritur cum per- 
ona; but if by the decree the party is 
to pay a ſum of money, or if a duty is 
decreed, if he is to deliver up a bond, 
or deeds, or writings, or if any thing is 
annexed to the decree, beſides coſts, the 


revived for coſts only. 2 Chan. Rep..1 95. 


The plainüif ptcfained: his bill againſt Upon a bill of 
the defendant for tythes, and had a de- hn, wels 


the coſts, an 


gree for an account, but before the coſts eecutor's de- 
were aſcertained the defendant died; enn ial 


pay his coſts; . 


the plaintiff revived againſt the executor, #7 when the 


and, upon the queſtion,” whether the de- for ie me 


was taken, that if the revivor againſt 


74 Of Bills of Revivan 
the defendant had been oily: for colts 


which had not. been aſcertained in the 


life-time of the teſtator, then the defen- 


dant ſhould not have paid cofts; but 


here the revivor was for the duty as well 
as the coſts, and therefore the defendant, 
though an executor, ſhould pay. coſts; 
Sir Edius. Delavall v. Sir Edu. e. 
Bunb. 4 0 


Bill of revivor Bill 4 revivor; 3 Has he 2 


he duty and 
. ewhich was 31. 6s. 8d. for tithe-milk and 
the firſt de- 


nit Eaſter offerings) and coſts, againſt the 


_ defendants, as executors to the firſt de- 


fendant, who died after the decree, but 
before the coſts were taxed; and there- 
fore it was objected for the defendant, 
that the coſts not being aſcertained in 
" the: life-time of the party, by taxation, 
there could be no reyivor for them now: 
but, per curiam, although there can be 


no revivor for coſts alone, yet there may 


cordinghy. Doaſon v. Oliver. Bunb. 
160. 2 Chun. Rep. 7. . 7 


* 


In what caſe A bill af revivor againſt the defen-· | 


coſts in the ori dant , 8 father fo r lan ds, | an d reviv ed againſt 


ginal cauſe are 


joſt upon revi - | 3 IC, 2 
* the defendant as heir, and diſmiſſed with 
| | colts, 


„ 8B 5 0 _ 


(Þ Mis <, 
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vor, for they died with him,” 3 Chan, 
Rep. 6 5 tote v. ee | 


420 3 "It 94 


And ir Ane be nher en in 


blood or in repreſentation, as in the caſe 
of an aſſignee or deviſee, the cauſe muſt 
be revived by an original bill, in the 


nature of a bill of revivor, praying that 


By 


colts, the defendant cannot have coſts ä 


a parallel decree may be p u No | 


122, OD 


Bills filed by creditors,” the Gehe of In what caſes 


wy of them will not abate the proceed- 


ings, becauſe the parties remaining may 
ſuſtain the ſuit, and are competent to call 
upon the court for a decree; or when 
the intereſt of the party dying ſo deter- 
mines as no longer to affect the ſuit, as 


in the caſe of a tenant for life, and no 


perfon becomes intitled thereupon to the 


fame intereſt, no diſcontinuance is occa- 
ſioned by the death of that party; and 


in the inſtance of bills filed by creditors, 


if one die, the ſurviving parties can 
ſuſtain” the fait: ſo if an 'adminiftrator, 
as guardian to an infant executor, ſue, 
and pendente lite the infant comes of full 


Age, 


ſuits do not 
abate. 

Not in a bill by 
creditors if any 
of them die. 


Or by death of 
a party, whoſe 
bitefeft! is there- 
by determined 
as tenant for 
life, &c. 
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age, it is not neceſſary to revive. And 
in the caſe of bills filed by or againſt 


truſtees or executors, joint tenants, joint 


oböbligees, joint obligors, or by or againſt 
1+ huſband®and" wife jure uxoris, and the 
par _ Huſband dies, the right ſurvives, and the 
proceedings do not abate. If indeed, 


upon the death of the huſband of a 


Amal plaintiff, ſuing in her right, the 


widow” does not proceed in the cauſe, the 
bul is conſidered as abated, and ſhe is 


not liable to, coſts; but if ſhe takes one 


ſtep in the cauſe, the ſuit may proceed 5 


without a bill of revivor, for ſhe alone 


has the whole intereſt, and the huſband 


was party in her right. 3 Chan. Rep, _ 
h. 14. 0 901 as nn + ks 5975 4. 


2 N 
3 1 


Nor by the mar- + Bill ras . — . 1 * as | 


riage of a feme 


le plaintiff. or he marries, it is not neceſſary to revive. 
«defendant. If a bill be filed againſt a feme ſole, Who 
after anſwer marries, there is no need of 
a bill of xevivor, for the n — 
be concluded by INE 55% 100059. 


FH 338 3513 LIES | 101 125 2 1912 Jorg 
The caſe lache amt if, Fe din: 
tiff marries pending the ſuir, -andiafters. 


_ wards, before revivor, her huſpand dies, 
„ e 


Ce 
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for then. her i men to er. the 
lit in eee e 4.l 


* * 2 *4 4 


\ Where a Jl IS. brought. by huſband Pill by huſband 


d wife for 
nd wife for a demand i in, her right, and d demand 8 
he dies, the cauſe does not dete! 2 Ait. huſband ies, 


7855 Anon. | Ne Ac: 45 |; 14 18 3 — abate. 


* 4 rl 7 10 1 %—α b en 
* aſvignee, 0 or a 4 peine ſhall bet SS 


haye a bill of revivor for. want. of pri not revive. 
vie; 1 Vern, 427. E. Ga, Ar. 3 3.0 


* 


1, 


— 


. deviſee cannot have a pill of re revi- N 8 
for he 155 
vor, for he does not repreſent the devi- 9 — pt gt ng 


ſor, but i is in nature of a purchaſer, 1 e 
Chan. Ca. 174. 


0 » 4 » * e 
14 4 * „ 


* * 


A Genie allowed to come in and Bur « creditar 
prove his debt, and pay his contribution? 7 
may revive, though he was not Ne 


originally. By. Ca. Ar. 3. n 5 N. Be 


* * * 2 3. » 


TIBEY SE 
5 *t 


| A at cannot revive but in one In whit cafe a 
inſtance, and that is aſter a decree to mine. 

account, becauſe in that caſe he is con- 

ſidered as an actor; for, till the account 

is taken, it is not known on which ſide 

the balance will fall. 3 Atk. 691. Pre- 

ced. in Chan. 197. 2 Vern. 219, 297. 

1 Vm. 263, 743. . oe 

po On 
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On a bill of revivor plaintiff cannot 


dicpure the decree, though the defendant | 


may. 2 Vex. 232. 


8 . Az : . „ 
1321 ' if "> $9 


Proceedings in 3 * croſs. cauſes are not 


croſs cauſes are 


not revived | TeVived without a bill of revivor in each, 


without a bill 
in each, except except as to any matter of account de- 


22 creed, and there a bill in one cauſe, 


FPmpies the whole 10 be revived, re- 


eee whole. 2 N34. 30 


. \ : 2 58 
II; 4 el * 6 e KX 8 


No coſts paid A bill of revivor may be amended 


ki of revives without: paint a 1795 en coſts. 


7 * * 


e a Karbe to account ad abate- 
ment of the ſuit, by the defendant”s 


death, his repreſentative may revive. 
Kent v. Kent.  Preced. in : Chan, 


Original bill by "if a 3 bring an original bill, in 


a deviſee, in 
nature of a bin the nature of à bill of revivor, the de- 


fea tay © fendant ſhall not be at liberty to make 


e ane. a new defiance, for this bill. is only to 


eree ought to be carried on in the fame 


manner as it would have been on a bill 


of revivor, if the Plaintiff had claimed 
in privity; and there is no reaſon why 
we deviſce ſhould not have the ſame 

advan- 


ſupply the want of privity; and the * 


executor, without entering into the me- 


Of Bills of RevivoP. 
advantage of the decree . 


rits of the cauſe; and the decree: on this 
bill ought not to be longer or —_ 


n_ the firſt. 2 ee 1D * 1 9 1 55 , 110 £05845 723 * 


este t 
5 31 


1 if a bil, in the at A bill of Not ba Net. 


ſee, on ſuch a 


revivor, be. brought againſt a deviſee, bill broughe 


againſt hi 
he cannot diſpute the juſtice or validity diſpure the, . 
of the decree, for then he would be in a en 
better caſe than an heir or executor. 


2 Vern. W e de G i 0 


7 * * 8 
4 « 4 2 *. 
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Leg 
— 


1 gocre ee to Jpn as 3 Avian o bac - 
PUS if the executors or adminiſtrators not revived 


within fix years, 
do not revive within ſix years, this is yer not within 

the ſtatute of 
not within the ſtatute. of unn limitations. 


1 WL da. „ % 26d 


y. Where a decree hath: been aktaized, » Abaternent after 

a decree, ; how. 
and the ſuit abates, and the decree is the dee may 
be carried into 


ſoughr: to be carried into execution, it execution. 
may be done three ways. Enn 


1 If the decree be inrolled, the party 1. By Epen 
may ſue. out a /avpana {tire facias againſt ** ory Ns 
the heir or executor of the defendant, 
to ſhew cauſe againſt the decree, but 
this is. only after an inrollment, and not 

betore; 


ge 0 Bilbof Reviow. 


before; for when the decree is not ſigned 
and inrolled, minen mtu be 
e WT > 4% \. Bu -p bs) 


3 


Thus ſve fes hin rise eme 45 Wire 


ft d from the 
ſive facias = te acias at commen yy or- when othe 


common law. g ecree is inrollec, icis in he natura of 


a judgment, and a fubpana ſcire facias is 


for che heir or eneeutor to ſheu eauſe 
_ why there ſhould not ne e ä 


erb MM e Ot EY 113 tan 


No demurrer to TO this vrit of eee facins 
wm nf comeny the defandant cannot demur, for it is 


but the party 


may ſhew caufe nat,of record, nor any Where fibed, and 


why he ſhould 
_— charged. therefore; the party iruſt, upon motion 
= at the return of the ſbpα , ſnewoauſe 
(arapy he:bath) why he: ſhould not ube 

3 1 e 14 (7% 426. 7 en! Fall 


1 Anne {If $445; 10 Ait Fun 


2. By biltof 2. As the parqy may have 2 


* eine facias alter inrollment, ſa he mayifile 
2 hill of revivor either before on after 


inrollment. ftir „ 161 Ul 0 nn 


af to GHV ans eee 100 bi 5 


| z original 3. The plaintiff may ibring an origin 
| data paralled bills praying: that a parallel deuree ay 
d. be made. fand · in tlie caſe of SH v. 


Wray Hern. 4637 it was »adjudized 1 


oo = 
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may either bring an original bill; or a 
bill of revivor, at his election. 1 Cha. 


Gee 7. 1 Fern. 4306: legt 


But where a decree is not fi igned and 
inrolled, a bill of revivor muſt be | 
| ed | 


i os Profee 1 


81 


When a fair a cog ike" a Decree ancient- 


ly revived by 


decree ſigned and inrolled; it was an- ſupra ſeire 


facias, now in- 


ciently the practice to revive the decree diſeriminately 


by a ſubpæna in the nature of a /cire 


Facias, upon the return of which, the 


party to whom it was directed might 
ſhew cauſe againſt the reviving of the 
decree; by inſiſting that he was not 
bound by the decree, or that for ſome 
other reaſon it ought not to be enforced 
againſt him, or that the perſon ſuing the 
ſubpena was not entitled to the benefit 
of the :dearee. If the opinion of the 
court was in his favour, he was diſmiſſed 
with coſts. If it was againſt him, or if 


he did not oppoſe the reviving of the 


decree, interrogatories were - exhibited 
for his examination, touching any mat - 


by bill. 


oppoſed the rev iving Of the decree, on 
the ground of facts which were diſputed, 
Vor. I. 8 "a 


© 
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he was alſo to be examined upon inter- 
rogatories, te which he might anſwer or 

plead; and iſſue being joined, ando wit · | 

neſſes examined, the matter was finally 

heard and determined by the court. 

But if there had been any procbeding 

ſubſequent to the decree, this proceſs 

Was ine ffectual, AS; it revived: the;dectee 
only, and the ſubſequent proceedings 

could not be revived but by bill; and 

the inrollment of decrees being now much 

diſuſed, it is become the practice to 

revive in all caſes A by bill. 

4 n. 64. 00 n en 

RH 1d dovort 55 

Caſe in ſupport A a 6 * the anceſtor, 
orafice by bil. and his heir does not claim unden that 
title, but by virtue of another title para · 
mount, there the | decree. can never be 

carried into execution againſt him hy 

Where an heir ful pæna ſcire facias. As when an eſtate 
—— is decreed againſt a man, and his heir 
inſiſts that his father had no title thereto, 

or was only tenant for life thereof, the 

decree in that caſe can never be carried 

into execution againſt him, for he is at 

liberty to controvert the juſtice and va- 

lidity of that decree;* he may make a 

new defence from what his anceſtor did, 

and 
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and vary his cafe as he ſhall be adviſed, 
and the parties go into à new examina- 


tion of the matter, and the cauſe heard 


de novo, on which the court will judge 
whether the decree is right or not, and 
may: affirm or reverſe it at their nn 


330100 Tn +II1: 55 30 95 7 


But when one obtains a decree . Where the heir 
another for a real'eſtate, and the party trovert the | 
dies before the plaintiff is put into poſ- 198 
ſeſſion,” in that caſe, if the heir at law 
claims the eſtate by deſcent under his 
anceſtor, or as deviſee under him, he 
ſhall never controvert the juſtice of the 
decree, though his anceſtor ſhould have 
miſtaken his' defence; nor ſhall he'be at 
liberty to make a new defence, or enter 
into a new proof, ſo as to overthrow the 
former decree, eſpecially when it appears 
to the court that the decree Rath . m 
of * ne e 


St 1011900 ONE Ted TEE SEE NTITE 
9111673 20 15vV 90-067 3189 36:01: f1 
© en int Stange noi 
r © 7H; 
Aer VEN: 1 + 35 9h n 106 7 of 


1 i 7 * | ; 1 


J 
4 
— 
5 
4 
1 
; 


Bill of revivor 
and ſupple- 
ment, what. 


- ſpecies of bills, and in its ſeparate parts 


a vs 84 9 \ 


;- ba3sf} 9d 03 fs earrion3sdg nfoigiy 
- *6q 213 to eiffel o warlt 03 431905 24; 
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A: Bll of revo and ſupplement is 


merely a compound of ſthoſe two 


muſt be framed and proceeded upon as 
ſuch. Mitf. on Plead. 74. 


If a ſuit bins abated, and by any 


act, beſides the event by which the abate- 
ment happens, the rights of the' parties 
are affected, as by a ſettlement, or a 
deviſe, under certain circumſtances, 


though a bill of revivor merely may 
continue the ſuit, ſo as to enable the par- 
ties to proſecute it, yet, to bring before 
the court the whole matter neceſſary for 
its conſideration, the parties muſt, by 2 
ſupplemental bill added to and made 
part of their bill of revivor, ſhew the 
ſettlement, or deviſe, or other act by 


which their rights are affected. So in 
the ſame manner if any other event, 
which occaſions an abatement, 1s ac- 


eee or followed by any matter 
which 


t 


57 
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which becomes neceſſary to be ſtated to 
the court, to ſhew the rights of the par- 
ne Pill bem 
ſuit, von what is merely nece ary to 
ſhew, by or againſt Whom the cauſe” is 


to be revived; that matter muſt be {ſet 
fordobyplyay! of ſupplemental bill a * 


t the chill bf revivorꝰ HBido b. 


Ed 9181691 217 mn bns ltd do e οοꝗ 
3 noqu. 599 e bag HSH 9d Firm 


— 


47 S wo N oy 
ue yd bas bo18de , ib 3 +: 
»8ds 5d doidw yd 199 a3 25bitod 4%; 
-mnsq 517 do eie at envgagrd mm 
3 10 Fnmobiot e 5 any 
299n6Ftmiyorto 11510 IJ nir ivo 
Hr VI 5135 fff 1tovivg to ich g donor 
TEQ 93 dn 07 ey ol 1115} 5111 SELENA 
100 2nd OT h t in Ig nt 25 
io] VISO On 199m Hogue aft ray 

4d Ftarr 751719 2103 AMONETIHitnNG 
bs bans 01 Uhse The letras 
ft worſt oovives tc Hr 11901 ir 
0 128 121110 10 „ Ns 10 nf 


0 *.hojoofts 51s eaxnfgn io 46 


Of 


in9vs 15010 ne I T9nnksm 
ei fdr ns not) 1 
96m var 11 ot 
1195 


85 


. 


(86 ) 


of Bills in the Nature of gente | 


Bills, though. occaſioned by, or 
Seeking the Benefit of, er 
Bills. 


I. "PE bills. 


2. Bills of review, to examine and re- 
verſe decrees ſigned and inrolled. 


3. Bills, in the nature of bills of re- 
view, to examine and reverſe decrees, 
either ſigned or inrolled, or not, brought 
by perſons not bound by the decrees. 


4. Bills impeaching decrees upon the 
ground of fraud. | 


F. Bills to ſuſpend the operation of 
decrees on ſpecial circumſtances, or to 
avoid them, on the ground of matter 
* 


6. Bills to carry decrees into exe 
cution. 


; Bills 


ter 


XE 


111⁵ 


Bills in Nature of Original Bills, Sc. 87 


7. Bills in the nature of bills of 
revivor. | 


8. Bills in the dre" of füppletmental 


bills. Mit. on Pleud. jj. 
eee enen en 
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Croſs bill what, 
and by whom 
brought. 


(-$8%\29 
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Lndefendantiapainft u plaintiffo or 


other parties in a former bill. pending, 
touching the matter in queſtion in that 
bil- A bill „of chis Kind is Ufuaiy 


brought to obtain either a neceſſaryſdiſi 


covery, or full relief to all parties0 It 


frequently happens, and particularly if 


any queſtion ariſes between two defen- 


dants to a bill, that the court cannot 


make a complete decree without H C 
bill; or croſs bills, to bring e veryimatter 
in diſpute completely before the court, 
litigated by the proper parties, andi upon 


proper proofs. In this caſe it becomes 


neceſſary for ſome or one of the deft ne 
dants to the original bill to file a bil! 


againſt the plaintiff, and other defendants 


in that bill, or ſome of them, and bring 


which are neceſſary to be made the ſub- 


the litigated point properly before the 


court. A croſs bil ſhould ſtatei the ori- 
ginal bill, and proceedings thereon; and 
the rights of the party exhibiting the bill, 


ject 


[7Orvſs billis po H brought by: a 


the 


cot 
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ject of croſs litigation, or the ground on 
which he reſiſts the claims of the plain- 
tiff in the original bill, if that is the 
object of the new bill! But a croſs bill 


being generally conſidered as a defence, 


or as a proceeding to procure a complete 
determination of a matter already in Hiti- 
gat ion init court. the plaintiff is not 


at leaſt, as àgainſt the plaintiff in the 


original bill, obliged to ſhew any ground 
of equity to ſupport the juriſdiction of 


the court. Mis. on Pleadi is. 


FS n fc: Kn 


Ir is the eſtabliſhed practice of the 2 


ſhall be anſwer- 


he original bill 


court, that che defendant in the original ed before the 


bill ſhall firſt anſwer that bill, before the 


defendant in the croſs bill ſhall be com- 
pelled to anſwer it, and this is grounded 
upon priority of ſui in. 


einde f. e Ta 


Though a' letter miſſive to 


a contempt, yet it is ſuch proceſs as 
gives the party ſuing it out priority of 


a peer is Letter miſſive 
. Wn 
not ſuch proceſs as ſubjects: the party to 


ſuit: ifſoa man therefore files a; bull, and Bill and croſs 


takes qut no proceſs! upon it, if a croſs 
bill be filed; the plaintiff in the original 


cauſe cannot compel the defendant to 


anſwer his bill firſt, he having taken out 
| no 


bill, who ſhall 
or thall not be 
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no proceſs on his bill. Price v. Lord 
C uningsdy. Bunb. A 24 CH 24010596 © 


919291 10 Ilid $5 10 3108 i lid 35} 


Where a croſs Ia croßß bil bei led before. the: :de- 
fore the original fendant uin the oifiginak cauſe has an- 
eee en upon the defendant in the croſs 
may hire an bill being callad vpn for his anſwer, it 
anfeocr 11 aner is a motion of curſe or him. io obtain 
me cetendant an. order for fix Weeks, or a month (as 
fwerea the . ha. may he circumſtanced), to anſwer 
the croſs>bill, after; the plaintiff in this 
cauſe; and defendant in the original 
cn uſe, _ have anſwered. the _ 

Hill. 10 it _ 210 0 Sn 

| «1 dou Wo A; 19v 51.2913 to nnmeilifdid ho 


If the original But if "RY 9 bill be amended, 


- bill be amended 
. the croſs in things material, after the croſs Bill i 15 


erging plantiff filed, the amended bill, as to the amend- 
r his Pio ments, is a new bill, and the ꝓlaintiff in 
the original bill ſhall be obliged to anſwer 
the croſs bill before ſuch time as the 
plaintiff in the original bill ſhall have an 
anſwer to his amendments; and as the 
amended hill muſt be anſwered altoge- 
ther, 9 the ꝑriority an ſuch caſe ſeems to 
berloſt as tothe Whole. 2. N. Among 5. 

II yo 1803 bog teu 313 238 
And an inſuffi- e his: bill Againſt: uBriand i. 

cient anſwer is 

po anſwer. . WBO ꝓüͤt in inſufficient anſwers and pre- 
fer 


rity. 
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Of Croſs Bills. 
fer their croſs bill againſt A.; afterwards 


B. becomes bankrupt, his aſſignees bring 


their bill, in nature of a bill of revivor, 
againſt A. they ſhalb not go on till C. 
has anſwered A bill 1 P. Vins. 266. 
0% r n eee wi fIOGH 931 3%; 
A croſs bill may be filed at any time 
before publication paſſes in che original 
eauſe In the caſe of Dr. Scott v. All- 


good und others, in this court; in Eaſter 


term 1787, a rule was given to paſs 
publication, unleſs cauſe, in eight days; 


in the mean time the defendants filed 
three croſs bills againſt Dr. Scott for the 


eſtabliſhment of the ſeveral moduſſes which 
they had fet up by their anſwers to the 


original bill, and, upon notice, they ob- 
tained an order, on the 5th of May, 
that publication in the original cauſe 
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In what time a 
croſs bill may be 
filed, ſo as to 
ſtay proceedings 
in the original 


cauſe, that both 


cauſes may be 
heard together. 


Before publica- 
tion paſſes in 
the original 
cauſe. 


Three croſs bills 
filed upon en- 

larging publica- 
tion in the ori- 


ginal cauſe. 


ſhould be enlarged till the plaintiff in 
that cauſe ſhould have anſwered the croſs 


bills. It being diſcovered that theſe 
three croſs cauſes were brought for the 
ſame matters, involved the like queſtion, 
and ſought the ſame relief; in Trinity 
term following, on a motion to conſoli- 


date theſe cauſes, and that they, with 


ſo 


the original cauſe, might be heard toge- 
ther, the order of the 5th of May was 
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far varied us tllat thb defendanciin the 
croſs eauſtyſhbuldianſiiverione inſteacbibf 


the vthre css bills /pandÞit was further 
ordered uthatlitherIginal / cue OU 


be Reard alone incMIThaelmas ken fol. 
lowing)>if*theroB'thuſes were not then 


feAHN Ta Bearing: ihe that the epldtcifF 
ſhouvld! ſhewenwh, >the firſt day of that 
term why>the' croſs bilts/Fhoutd int be 
Defendant an- conſblicite d. h day =preveding: "the 


ſwered one of 


chem, and the firſt day of this term the defendant put 


three were or- 


dered to be con. in his anſwer to one of the croſs bills, 
which were now ordered to be conſoli- 


ſolidated, and 
publication 


Pn in tm dated, and publication paſſed in the ori- 
ginal cauſe, which was alſo ſet down in 
the paper for hearing, but did not come 
on to be heard, on account of other 


Plaintiffs re- cauſes which ſtood before it. In Hilary 


plied in the 


croſs ſuits, ob- term following, 1789, the plaintiffs in 


tained an order 3 
foracommif- the croſs cauſes replied to the defendant's 


ſion to examine : -— 
their witneſſes, anſwer, and then moved for a commitſ- 


— iy ſion to examine their witneſſes in the 
crols cauſes «r3.Croſs cauſes, and that both cauſes ſhould 
together. come on to be heard together: this was 
oppoſed by the plaintiff in the original 

cauſe, as being irregular after publica- 

tion had paſſed in. that cauſe; and that 

in aſking for a commiſſion to examine in 

the croſs caules, it RT tend only to 

cure 


38 32288. 8 


8. © 


Of Groſs Bilks,) 
<td of | thatizevidencey which 


chey had adducednanbifupportiof their 
defence in/ the ariginaldſutby and tha if 


this practice, was ig prexaibit might. lead 
cn uns injHẽõjs tothe: guftice 
oli then Count mehr) gu fa he 
Plaintiffs in this: oaſe hae A right to/ their 


eammiſſion, and the deſendani mayo if 
he thinks propeng jaimo thereinss, and oa 
commiſſion Was accordingly. orddradο 
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Bill of review 1s to procure an 
| examination andi reverſal of a de- 
cree made upon a former bill, and ſigned 
by the Lord Chief Baron, and the reſt 
of the Barons, and inrolled. It may be 
brought upon error of law appearing in 
the body of the decree. itſelf, or upon 
diſcovery of new matter. In the firſt 
caſe the decree can only be reverſed 
upon the ground of the apparent error, 
as if an abſolute decree be made againſt 
a perſon who, upon the face of it, ap- 
pears to have been at the time an infant. 
A bill of this nature may be brought 
without, the leave of the court previouſſy 
given. But if it is ſought to reverſe a 
decree, ſigned and inrolled upon diſco- 
very of ſome new matter, the leave of 
the court muſt be firſt obtained; and this 
will not be granted but upon allegation, 
upon oaths; that the, hew matter could 
not be produced or uſed, by. the party 
claiming, at the time When the decrce 
was made. If che court is ſatisfied, that 
5 the 


Of Bills of Review." | 


the new matter is relevant and material, 
and ſuch as might probably have occa- 


ſioned a different determination, it will 


permit a bill of review © to be filed. 

Milf. on pong: 78. 

4g Pot Ot 2 wort to tha . 
It is a rule of the ort that bs 

bringing a bill of review (ſhall not pre- 

vent the execution of the deeree im- 


peached; and if money is directed to 


be paid, it ought regularly to be paid 
before the bill of review is filed, though 


it may afterwards be ordered to be re- 


funded. 1bid. 80.- 


1645 


95 


"th a | bill of Y nature it is neceſſary in what manner 


ceedings thereon; the decree, and the 


point in which the party exhibiting the 


bill of review conceives himſelf 'ag- 


grieved by it; and the ground of law, 


or new matter diſcovered, upon which 
he ſeeks to impeach it; and if the decree 
is impeached on the latter ground, it 


ſeems neceſſary to ſtate in the bill the 


leave obtained to file it, and the fact of 


the diſcovery; though it may be doubted 
whether, after leave given to file the bil}, 
that fact is traverſable. The bill may 


pray 


a bill of review 


to ſtate the former bill, and the pro- ought to be 
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pray ſimply, that the decree may be re- 
viewed and reverſed in the point com- 


plained of, if it has not been carried 
into execution. If it has been carried 
into execution, the bill may alſo pray the 
farther decree of the court to put the 


party, complaining of the former de- 


- cree, into the ſituation in which he would 
have been if that decree. had not been 
executed. id. 80. 


If the bill is as to review the 
reverſal of a former decree, it may pray 
that the original decree may ſtand. The 
bill may alſo, if the original ſuit has be- 


come abated, be at the fame time a bill 


of revivor. A ſupplemental bill may 
likewiſe, be added, if any event has hap- 
ꝓened which requires it; and particu- 
larly if any perſon, not a party to the 
original ſuit, becomes intereſted in the 
ſubject, he muſt be made a party to the 
bill of review, by ay of Supplement. 
Lid. 81. 


To render a bill | To render a bill of review neceſſary, 
effuy, rhe de- the decree ſought to be impeached muſt 
been Ugued ang have been ſigned and inrolled. If there- 
inrolled. fore this has not been done, a decree may 


be 


Of Bills of Review. 


be examined and reverſed upon a ſpecies 
of ſupplemental bill, in the nature of a 
bill of review, where any new matter 
has W fince the 3 5 


If n 
As a decree not figned aid inrolled n 


97 


ot ſigned 


may be altered upon a rehearing, with- may be — 


out the aſſiſtance of a bill of review, if hearing. 


there is ſufficient matter to reverſe it 
appearing upon the former proceedings, 


the inveſtigation of the decree muſt be 
brought on by a petition of rehearing; 
and the office of the ſupplemental bill, in | 
nature of a bill of review, is to ſupply 
the defect which occaſioned the 'decree 
pon the former bill. 2 | 


adi is ee to obealn the leave - of | 


the court to. bring a ſupplemental bill of 
this nature, and the ſame affidavit is re- 


obtain leave to bring a bill of review, 


on diſcovery of new matter. The bill 


in its frame nearly .reſembles a bill of 


review, except that, inſtead of praying 


that the former decree may be reviewed 
and reverſed, it · prays that the cauſe may 


be heard, with reſpect to the new matter 


made the ſubject of the ſupplemental 


Fo. 1, bill, 


' Bill of review - 
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bill, at the ſame time that it is reheard 
upon the original bill, and that the plain- 


tiff may have ſuch relief as the nature 


of the caſe, made by the 1 e 
"bill requires. Bid. 83. 


muſt not only A 
ſhew the matter 4 new bill, upon new matter diſcovered 


diſcovered to be ; ; Cn 
new, but it after a-decree, they muſt ſhew that it is 


- mult alſo be re- 


levant. relevant; for the court will not, merely 
becauſe it is new matter, direct a new 


bill to be brought where it is entirely 


vain and fruitleſs. 2 Atk. 530. 


None but par- 
ties and privies 


can have this executors, or adminiſtrators, can have 
dill. | K . ; « a - 
this bill of review, ſince nobody elſe can 


be aggrieved by ſuch decree. Prac. 


_ 53. , Chanc.' 186. 


e Arite is not enticed: to a bill of 

not have it. 
tor againſt whom the decree was made. 
TOO v. Hale. 1 em Ca. 12 3. 


Kor nate Be Aſgnee cannot in any cal * a bill 
of review. Arg. 1 How. aka Bar- 
bonne v. Scarie. 1 2. | 

But 


— 


were parties e to ker to bring 


None but parties and privies, as heirs, 


review, being not in privity to the teſta- 


160 
tor 
that 
the 

has 

not 
licat 
COUE 
Ak, 


Ir 
perk 
cree. 
other 
plea 


bill 


But 
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But where four defend for all the in- In what * 


review lies 


: | babitants of ſuch EI place, another inha- where a perſon 


- | . h 
bitant, not party or privy. to any of the — privy Or 


four defendants, ſhall have a bill of re- 


view. Ca. Ch. * 


It is not Re * a review that a aa Not wheres: 
is 
is falſe, for there can be no new exami- 


nation er a R. I» Rot 382, 


* for ache tO en 3 Nor for negle@ 

of evidence. 
which was known to the party at the time 
of the decree. Ca. Ch. 43. 1 Vern, 
166, Eg. Ca. 184. But the conſtruc- 
tion of the rule has not been ſo ſtrict as 
that the new proof muſt. not eome to 
the party's knowledge till after the cauſe 
has been heard, it is fufficient if it did 
not come to his knowledge till after pub- 
lication, or when, hy the rules of the 
court, he could not make uſe 4 Its: 4: 
Ak. 35. 


In a bill of review al . are to he In kill of review 
the former de- 


performed according to the former de- cree muſt be 
cree that do not - extinguiſh the right, 1 
otherwiſe the non- performance is a good 
plea | in bar, as if writings are to be 


0 brought 
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b brought into court, or coſts: bad but 
not to releaſe the right, or make a con- 


veyance, becauſe that wobld deſtroy the 


right. nn 98. eke v. Lord 
eee \ 2 gas — MC! 5 19? Dr. IT 8 


701 


Upon tung bill Fr 40 me 8 OY of ther court, | 


of review plain- 


tiff to pay coſts! it ist ordered, « that where a bill of re- 


taxed in the for- 


mer ſuit, and view ſhall be brought, the. plaintiff i in 


cogntzanes co ſuch bill ſhall pay the coſts taxed: or due 
9 in the former cauſe, and enter into a re- 
au.. ecognizance of ſuch penalty as the court 
- ſhall appoint to perſorm the fame, in 
caſe the ſame ſhall be affirmed; and to 
pay ſuch further coſts as this court ſhall 
direct, otherwiſe the defendanti is not to 
be enforced to give any anſwer to ſuch 
bill, or incur any nN for his 

neglect therein? , e 


New proof of a Where a matter in fact was particu- 
fact in iſſue, 


before the for- larly in iſſue before the forme? hearing, 

ground rs though you have new proof of the mat- 
bill of review. 

ter; upon that you ſhall never have a 

bill/of review); but where a newo fact is 

alledged, that was mot at the former hear- 

ing; chere it may be à ground for a bill 


of review. 2 Freem. 31. Anon. \ 


1 When 


ten. 


| ups 
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$5 
10 
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| When a bill of review is brought for - - 
= crror apparent; the conſtant method is 
> [ME for the defendant to put in a plea: and 


EG" bs 


/ © demurrer, à plea of the decree, and a i 
demurrer againſt opening the inrollment; 


AN 
ods ray 


ſo that in effect a bill of review cannot 
„ be brought without having the leave o ß 
wee court in ſome ſhape; for if it be for 
matter apparent in the body of the de- 
e cree, then, upon the plea and demurrer 


| os 8 ry — u. cb 
Nrn. 


* . 


2 + 3 5 — 5 
r a EI CREE 5? 


= of the defendant to the bill, the court 5 
t judges whether there are any grounds for 8 


* 
rr 


n opening the inrollment; if it be for 
o matter coming to the plaintiff's know- 
1 WE ledge, after the pronouncing the decree, 
o chen, upon a petition for leave to bring 1 
h a2 bill of review, the court will judge if FS 
is WE there be any foundation for ſuch leave. | | ig 
2 Ack. 533. Gould v. Tancred, 8 os 1 

| 8 


e 


— 
= 
—— 


Gr 


u- The court would not 8 a bill of In what caſe the 
g. review aſter an account had been di- — adler 
u refed, and taken on a bill of forecloſure, "OO 
a and the report confirmed ſome years 825 1 
1 before; and, it appearing, the defen- | 448 9 
ar- dant's agent, attorney, and ſolicitor, at- 1 
il By tended tre, maſten fn him. Did. ut 9 


en | - "2 | When 7. 


Twenty years a When twenty years have elapſed from 
review, the time of pronouncing a decree, and 
'the decree has been ſigned and inrolled, 
a bill of review cannot be brought. 1 
Brown Parl. Ca. 95. 1 Vern, 287. 3 


Atk. 38. 


| Diſcoveryofa Tf a decree be obtained and inrolled, 

releaſe OT A re- 

ceipt, ſince the ſo that the cauſe cannot be reheard upon 
inrollment of | 


decree, ground Petition, there is no remedy but by bill 
for a bill of 

review. of review, which muſt be on error ap- 

| _ /pearing on the face of the decree, or on 

matters fubſequent thereto, as a releaſe 

or receipt diſcovered ſince. 3 Vms. 


on diſcovery of Upon motion for leave to file a bill 
new evidence, 


leave given to of review, upon a recent diſcovery of 


— en evidence, the court made an order 
to ſhew cauſe why not, on payment of 
coſts to be taxed, as between client and 
ſolicitor. Hilton v. Davies, 7 Dec. 1750, 
in Scac. On the 12th of February fol- 
lowing this order was made abſolute. 
N. B. In this bill of review the - ne 
decree was +1 eee | 
No new bill No. new bill er a bill of review. 
after a bill of 
review, nor af= 2 Chan. Ca. 1 33. Nor can a man bring 


ter demurrer ö 
allowed. 5 8 | Aa bill 


ill 
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a bill of review after a demurrer allowed 
to a former bill of review. 1 Vern. 441. 


amy V. T4 Ala. W., de 


was 7 n 


A bill having been "i pro + co ſſo, Bill of review 


lies not after a 


a bill of review was brought, and a de- bill of review, | 
| | demurrer there 


murrer having been put in to it was al- to allowed. 
lowed; and now a new bill of review 


being brought, defendant demurred, and | | 


for cauſe ſhewed that a bill of review 


lies not after a bill of review; and the 
demurrer was allowed. 1 Yern. 135. 
Dunny v. Filmore. 2 5 


If a man hath leſs decreed for him Bil of review 


| i 23 lies only for him 
than he would have, he ſhall not bring a againſt whom 


bill of review. A bill of review lies CO = 
only for him againſt whom the decree 


or diſmiſſion is; ruled on demurrer. 


Glover v. Penlington, 2 Freem. 182, 
Chan, Ca, 51. e 


On arguing a demurrer to a bill of on arguing a | 


demurrer to a 


review nothing can be read but what ap- bill of review, 


nothing can be 


pears on the face of the decree; but after read but what 


demurrer oyerruled, the plaintiff may g ee 
read the bill, anſwer, or any evidence, 

as at a rehearing. Catterall v. Pkg 

7. 1738. 1 Alk. 290. 
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F a decree is made againſt a perſon 
who had no intereſt at all in the mat- 
ter in diſpute, or had not ſuch an intereſt 
as was ſufficient to render the decree 
againſt him binding upon ſome perſon 
claiming the ſame, or a ſimilar intereſt, 
rehef may be obtained, againſt error in 
the decree, by a bill in the nature of a 
bill of review. Thus if a decree is 


made againſt a tenant for life only, a 


remainder man in tail, or in fee, cannot 
defeat the proceedings againſt the tenant 
for life but by a bill ſhewing the error in 
the decree, the incompetency of the 
tenant for life to ſuſtain the ſuit, and the 


accruer of his own intereſt; and there- 


upon praying that the proceedings in the 


original cauſe may be reviewed, and for 
that purpoſe that the other party may 


appear to and anſwer this new bill, and 
that the rights of the parties may be 


Frey aſcertained. 


A bill 


Bills in the Nature. of Bills of Review, 105 


A bill of this nature, as it does not May be filed 
ſeek to alter a decree made againſt the — ths 
plaintiff himſelf, or againſt any perſon 8 
under whom he claims, may be filed 


without the leave of the court. Mig 


Y on Plaad. 8 3 


* 3 *. 


of Bills Impeaching on the Ground 


| of Fraud. 


RY 


—.— 2 F a decree has been obtained by fraud, 
| fan, what of it may be impeached by original bill 
without the leave of the court, the fraud 
uſed in obtaining. the decree being the 
principal point in iſſue, and neceſſary to 
be eſtabliſhed by proof before the pro- 
priety of the decree can be inveſtigated; 


and where a decree has been ſo obtained, 


the court will reſtore the parties to their 
former. ſituation, whatever their rights 


may be. Beſides caſes of direct fraud 
in obtaining a decree, it ſeems to have 
been conſidered, that where a decree has 
been made againſt a truſtee, the cęſtui 


que truſt not being before the court, and 


the truſt not diſcovered, or againſt a per- 
ſon who has made ſome. conveyance or 
incumbrance not diſcovered, or where a 
decree has been made in favour of or 
againſt an heir, when the anceſtor has in 


fact diſpoſed, by will, of the ſubject 


matter of the ſuit, the concealment of 
the truſt, or ſudſequent conveyance, or 
incum- 


Of Bill Inipeaching, Ec. 10 


incumbrance, or will, in theſe ſeveral 
caſes, ought to be treated as a fraud. It 
has alſo been laid, that where an impro- 
per decree has been made againſt an 
infant, without actual fraud, it ovght to 
be impeached by l bill. Apr, 4 on 
N "ee IE N 


A bill to ſet aide a decree for fraud How framed. _ 
mult ſtate the decree, and the proceed- 
ings which led to it, with the circum- 


ſtances of fraud on which it is impeached. | 


The prayer muſt neceſſarily be varied 
according to the nature of the fraud 
uled, and the extent of its operation in 


: obtaining an Improper deciſion of the 


court. Lid. 8 5. 
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JSIAHCES, or to avoid them on the 


HE operation of a decree ſigned 

and inrolled has been ſuſpended on 
ſpecial circumſtances, or avoided by 
matter ſubſequent to the decree, upon a 
new bill for that purpoſe. Thus, during 
the troubles after the death of Charles 
the Firſt, upon a decree for a forecloſure, 
in caſe of non-payment of principal, in- 
tereſt, and coſts, due on a mortgage, 
the mortgagor, at the time of payment, 
being forced to leave the kingdom to 
avoid the conſequences of his engage- 
ments with the royal party; and having 


requeſted the mortgagee- to ſell the eſtate 


to the beſt advantage, and pay himſelf, 
which the mortgagee appeared to have 


acquieſced in, the court, upon a new bill, 


enlarged the time for performance of 
the decree, upon the ground of the 
inevitable neceſſity which prevented the 

mort- 


err * 


"—_ ey 
r 


— 


— rr N 
Ov ** . 
- . PP 


Of Bills to ſuſpeng tbe Operation, Ec. 


mortgagor from complying with the 
ſtrict terms of it; and alſo made a new 
decree, on the ground of the matter 
ſubſequent᷑ to che furmer decree. 1 Ch. 
Ca. 61. See ae Chan. Ca. 3, and 250. 
2 e . diebe on Plead. 5550 
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The nature = 
8 parties, or ſome other cauſe, it be- 
comes impoſſible to carry a decree into 
execution without the farther decree: of 
the court. This happens generally in 
caſes where the parties having neglected 


to proceed upon the deeree, their rights 


under it become ſo embarraſſed, by a 


variety of ſubſequent events, chat it is. 
neceſſary to have the decree of the court 


By whom exhi- to ſettle and aſcertain them. Sometimes 


bited, and un- 


der what cir- ſuch a bill is exhibited by a perſon who 
— not a party, nor claims under any 


party to the original decree, but claims 
in a ſimilar intereſt, or is unable. to: ob- 
tain the determination of his own. rights: 
till the decree is carried into execution. 
Or it may be brought by or againſt a 


perſon claiming as aſſignee of a party to. 
the decree. The court in theſe caſes in 


general only enforces, and does not vary, 
the decree; but on circumſtances it has 


| ſometimes conſidered the directions, and 
varied 


OMETIMES, gem che neglect of 


2 2 


Of Bills to carry Decrees into Execution. 111 


varied them in caſe of a miſtake; and it 
has even refuſed to enforce the decree, . 
though i in other caſes the court, and the | | 
houſe of Lords, upon an appeal, ſeem 
to have conſidered that the law of the 


decree ought not to be examined on a x 
bill to carry it into execution. Such a — [ 
bill may alſo be brought to carry into 8 1 
execution the judgment of an inferior inter ct þ 
court of equity, if the juriſdiction of * vi. 1 | 
that court is not equal to the purpoſe, as BR k 
in the caſe of a decree in Wales, which 1 


the defendant avoided by flying into 
England; but in this caſe the court 
thought itſelf entitled to examine the 
juſtice of the deciſion, though affirmed 
in the houſe of * Mig. on Plead. 86. 


A bill for this opal is e 
partly an original bill, and partly a bill 
in the nature of an original bill, though 
not ſtrictly original; and ſometimes it is 
hkewiſe a bill of revivor, or a ſupple- 
mental bill, or both. The frame of the 
bill is varied accordingly. Did. 87. 


Y 
— 1 75; 
* 
De ma ＋ 
1 1 


. 2 Fe 


How framed. 


bill is faid to be original merely for want 


Cota Fan M 
of Original Þ Bills in „ ge Nature 7 
| Bills of. Revivor. 14: Frag 


7 HERE. = 3 45 EY party 
dying is tranſmitted to another 


- A ſuch a manner that the tranſmiſſion of 
uf, may be litigated i in a court of equity, 


as in the caſe of a deviſe, the ſuit cannot 
be revived by or againſt the perſon to 


whom the intereſt is ſo tranſmitted; but 


that ſuch. perſon, if he ſucceeds to the 
intereſt of a plaintiff, is entitled to the 


benefit of the former ſuit; and if he 


ſucceeds to the intereſt of a defendant, 
the plaintiff is entitled to the benefit of 
the former ſuit againſt him; and this 
benefit i is to be obtained by an original 


bill in nature of a bill of revivor. A 


„ a £4 


2 bil, he — upon it, „ the 


abatement, and the manner in which 


the intereſt of the party-deed has been 


tranſmitted; and it muſt charge the va- 
lidity of the tranſmiſſion, and ſtate the 
rights which have accrued by it. The 


of 


Val 


1 


Of Original Bills, Ec. 


to the former, and the party to the latter, 


bill, though claiming the "ſame intereſt 
as would have permitted the continuance 


of the ſuit by bill of revivor. There- 
fore, when the validity of the alledged 
tranſmiſſion of intereſt is eſtabliſhed, fhe 

party to the new bill ſhall be equally 
bound by, or have advantage of, the 
proceedings on the original bill, as if 
there had been ſuch a privity between 
him and the party to the original bill 
claiming the ſame intereſt; and the ſuit 
is conſidered as pending from the filing 
of the original bill, ſo as to ſave the 
ſtatute of limitations, to have the ad- 
vantage of compelling the defendant to 


anſwer before an anſwer can be compelled 


to a croſs bill, and every other advantage 
which would have attended tlie inſtitution 
of the ſuit by the original bill, if it 


could have been continued by bill of 


revivor merely. Mi f. on Plead. 88. 


Vol. I. „ Of 


of that privity of title between the party | 


—— ned 
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of Bills in the Nature of Supple- 
| mental Bills. 


Bill in natureof M E the intereſt of a plaintiff or deſen- 


ſupplemental 3 5 . . 
bil, what. I dant, ſuing or defending in his own 


right, wholly determines, and the fame 
property becomes veſted in another per- 
ſon, not claiming under him, the ſuit 
cannot be continued by a bill of revivor, 
and its defects cannot be ſupplied by a 
ſupplemental bill; but that by an ori- 
ginal bill, in the nature of a ſupplemen- 
tal bill, the benefit of the former pro- 
Inwhat manner ceedings may be obtained. A bill for 
framed. — this purpoſe muſt ſtate the original bill, 
the proceedings upon it, the event which 
has determined the intereſt of the party 
by or againſt whom the former bill was 

_ Exhibited, and the manner in which the 
property has veſted in the perſon be- 
come intitled. It muſt then ſhew the 
ground, upon which the court ought to 
grant the benefit of the former ſuit, to 
or againſt the perſon ſo become intitled; 
and pray the decree of the court, adapted 
to the caſe of the plaintiff, in the new 
ill. 


Bills in the Nattire of Supplemental Bills, 


115 
bill. This bill, though partaking of the 

nature of a ſupplemental bill, is not an 

addition to the original bill, but another 

original bill which, in its conſequences, 

may draw to itſelf the advantage of the 


proceedings on the former bill. * 


on Plead. 8 9. 


0 

7 
1 
iN 


248. 3 Ath, 110. Mitf. on Plead. 77. 


il 
i (- 116 ) 
#1 Of Bills Filed by the Direclion 1 
. tbe Court. 
{ | PON hearing a cauſe it ſometimes 
1 appears, that the ſuit already in- | 
f ſtituted is inſufficient to bring before the 
A court all matters neceſſary to intitle it 1 
E fully to decide upon the rights of all the * 
f parties. This frequently happens where wi 
| | perſons in oppoſite intereſts are co- P p 
i defendants, ſo that the court cannot de- |. 
34 | 3 2 . So 
"1 | termine their oppoſite intereſts upon the ch 
; ö / | bill already filed, and the determination i 
1 | of their intereſts is yet neceſſary to a 12 
1 complete decree upon the ſubject matter 175 
. of the ſuit. In ſuch a caſe, if, upon * 
1 hearing the cauſe, the difficulty appears, 7 
4 and a croſs bill has not been exhibited to : 
5 remove the difficulty, the court will di- af 
A rect a bill to be filed, in order to bring ._ 
5 all the rights of all the parties fully and 
1 R properly for its deciſion; and will re- 

| ſerve the directions or declarations which || ©" 
4 it may be neceſſary to give or make, dep 
4 touching the matter more fully in litiga- whe 
q tion, by the former bill, until this new apa 
5 bill be brought to a hearing. 2 Ch. Ca. 1 
4 | | dire 
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NFORMATIONS in every reſpon Informations | 
follow the nature of bills, except in 

their ſtyle. When they concern only 

the rights of the crown, or of thoſe 

whgſe rights the crown takes under its 


By whom exhi- 
particular protection, they are exhibited B La hor 


in the name of the King' Attorney or Attorney or So- 


citor General 
- Solicitor General as the informant; and 


theſe are ſtyled Engliſh informations, in 
contra-diſtinction to informations in re- 
venue, founded on penal ſtatutes, which 
were ſtyled Latin informations. 


An information, concerning the rights 3 By le Un 
of the Queen, is exhibited alſo in the © | 


name of her Attorney-General, 


11 the ſuit does not r con- By arelator. | 


cern the rights of the crown, its officers 


depend on the relation of ſome perſon 
whoſe name is inſerted in the informa- 
tion, and who is termed the relator; 
and, as the ſuit is carried on under his 
direction, he is conſidered as anſwerable 
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to the court, and to the parties, for the 
5 of the ſuit, and the conduct of 
it. Mit,. on Plead. 22. 


Ik tas are feveral entice the death 


elator does 
nor ac the Of mY, of them, while We Aires 


ſuit, but there 


— (it, but if all the en ah or if 


| there is but one, and that relator dies, 
the court will not permit any farther 
ee till an order has been ob- 
tained for liberty to inſert the name of 2 
new relator; and fuch name is inſerted 
accordingly, otherwiſe there would be 
no perſon liable to pay the cofts of the 
ſuit, in caſe the information ſhould be 
deemed improper, or fot any other rea- 
2 ſhould be diſmiſſed. 1 Pez. 72. 
2 Ven. 327. * on Plead. 94. 


The nn Pon an information 


can only abate by the death or determi- 


nation . arc intereſt of the defendant, 


An Information” Nor can an an Engliſh informacibn, ex- 


Genera done kibited by the Attorney-General, be 
ber want al pro, difniffed for want of profecution. It is 
by a rela mis privilege to proceed in what way he 

f * 2 5 but an information i in his 


: name, 


e 


of 


duty); the Attorney- General obtained a 
liquidated, the defendant was committed 
on application to the court, they were 


ordered to ſtand in the place of the 
crown, and to have the aid of the court 


Of Infermaticns. — 


name, by a relator, is ſubject to be diſ- 

miſſed with coſts for want of proſecu- 

tion, or, according to the language of | , 
this court, that the defendant may g⁰ 
without day, upon n of his coſts 
to be . | k 


An Engliſh information was brought A perſon pay- 
ing the debt of 
by the Attorney-General againſt the de- the crown, de- 
creed by Engliſh 


fendant for a diſcovery of the quantity information, 

of raiſins imported by the defendant, 8 _ 
and for payment of the higher duty — 44 | 
thereon (he having duly paid the lower ef te court in 


recovering it. 


decree to account, and the debt being 


to the Fleet for non- payment of it; upon 
which his brothers paid the debt, and, 


to reimburſe themſelves what they ſo 
paid in diſcharge of the crown's debt. 
Mich. T. 1749. Attorney-General v. 
Chitty, in Scac. 12 
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Of Amending Bills. 


S every ſpecies of bill may be 


| amended in the progreſs of a ſuit, 
it will be moſt convenient to treat of 

amendments in this place, before we 
treat of filing, and proceſs thereon. 


Amended bil, Where an original bill is diſcovered 
nat. to be imperfect, either in the want of 
proper parties, or in not ſtating, with 
preciſion, the material facts ſubſiſting at 
the time of exhibiting it; or if after- 
wards it ſhall be found to contain matter 
not relevant or neceſſary to the plaintiff's 
caſe, the original bill may be amended 
in any of theſe particulars, by ſtriking 


out or adding; and a bill thus amended 


is ſtiled an amended bill. 


nn, AD amended bill is conſidered as a 


— — continuation of the original bill, having 


one record. the ſame addreſs to the court, and both 
of them forming one record of the ſame 
term. Thoſe who are defendants to the 
original bill, and continued parties to 


the 


thi 
wi 


07 Amended Bills. 121 


the amended bill, need not be ſerved The ſame par- 


ties in an 


with freſh proceſs to appear to the amended bill, 
amended bill ; for having once appeared in the original 
to the original bill, they are bound to be ferved with 
anſwer the amended bill; but if any new ** P06: 
parties are added to the amended bill, 

they muſt be ſerved with new procels as 


to an original bill. 


The record of the original bill is The record 

| . 2 5 amended to bo 

amended by interlining it, where the made fair and 

new matter will come within that com- e. 

paſs; but care is to be taken that the 

record thus amended be made fair and 

legible; in like manner, if the amend- 

ment be by ſtriking out original matter, 

the ſame muſt be done with a pen, and 

not erazed in any other manner; but if Amendments 
. | A too large for in- 

the amendments are too large to be in- terlineation, 


b 5 3 „ dbill muſt be new 
terlined in the original record, the bill is ingroſſed. 


new ingroſſed and filed with the original 


bill. : £ 


If a bill requires to be amended be- In what caſes 
| 5 
fore the defendant appears, it is done — 


without coſts; in like manner it may be 


amended after appearance and before 


anſwer, and alſo after anſwer, provided f 
no further anſwer is required. Amend- 
„„ ments 


In what caſes 
amended on 


Of Amended Bills. 


ments thus made after appearance are 
always permitted, upon the terms of the 
plaintiff's amending the office copies of 
the ſeveral defendants. 


But inall caſes after appearance, where 


payment of 20. there is a new ingroſſment of the 
. colts, 


A motion of 
courſe to amend 


a bill. 


ſo employing different ſolicitors. 


amended bill, the plaintiff muſt pay 20s. 
coſts to the clerk in court concerned for 
each defendant, or ſet of defendants; or 
if a clerk in court is concerned for two 
or more ſolicitors in the ſame cauſe, he 
is in like manner to be paid 20s. coſts 
for each defendant, or ſet of defendants, 


It is a motion of courſe to apply to 
the court for leave to amend a bill in 
all the ordinary caſes above-mentioned ; 
and a copy of the order thus obtained 
(which is in general terms, not ſpeci- 
fying the nature of the amendment) is 


ſerved by the plaintiff's clerk in court 
upon the adverſe clerk in court, and the 
original order entered with the regiſter, 


before the W can proceed to amend 
. 5 


A 


Ire 


Of Aminded Bills. . 


As the amendments in a bill moſt fre- After anſwer 
plaintiff may 


quently ariſe out of matter diſcloſed in — ps og 
the anſwer, a plaintiff may move to coſts. 
amend his bill thereon, on payment of 

20s. coſts; but in the more ordinary 


caſe, if a defendant puts in an inſufficient 


anſwer, to which exceptions are taken, Exceptions ſub- 


and they are either ſubmitted to by the alomed, plain 
defendant, or allowed by the court upon deer wig 
argument, in either of theſe caſes the 
plaintiff may apply to the court to amend 
his bill without coſts, and that the de- 
fendant may anſwer the exceptions at the 
fame time that he anſwers the amend- 
ments. This is a motion of courſe, and 
the court will not ſuffer a defendant to 
put 1n a ſeparate anſwer to the excep- 
tions, and. then another to the amend- 


ments. 


In Coulfton v. Richardſon, Bun. 1 68, A defendant, 


without wait» _ 


upon arguing exceptions they were al- ing for the 
lowed; whereupon the plaintiff obtained puts in 2 e. 
an order to amend his bill without coſts, — 0 
he amending the defendant's copy; the 
defendant, without waiting for the amend- 

ment, put in a further anſwer, and then 


moved to diſſolve the injunction, upon 


the coming in of his ſecond anſwer: 


but 
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but it was moved for the plaintiff that 


this anſwer came irregularly before he was 
had amended his bill, and it appeared di 
(although delay on the plaintiff's ſide 
was ſuggeſted) that the plaintiff offered 
to amend his (the defendant's) copy; = 
and the court thought the moſt proper aft 
method in this caſe was, for the plaintiff 0M 
to take exceptions to the ſecond anſwer, "MP 
and to. turn the whole amendments into * 
exceptions; and the order for ſhewing by 
_ cauſe why the injunction ſhould not be on 
diſſolved v was enlarged. hy 
Pl 
But _ the ak: practice of the 8 
court, when a plaintiff hath obtained this M 
order to amend, upon a ſubmiſſion to, be 
or an allowance of, the exceptions, it is 1 
underſtood he is not to give a defendant 85 
any unneceſſary delay in acting under it, 
eſpecially in injunction cauſes; and there- Ry 
fore if a plaintiff is not, by his order a Fe 
to amend his bill,, limited to amend 
it within a reaſonable time (i. e. a . 
week, or ten days), the defendant may 5 
give him a notice of motion to diſcharge 5 
the order to amend, unleſs he files his 0 
amended bill within a week; and in com- | te 


mon caſes the court limits the plaintiff 
| | | - to 


| decreed to him. 


to file his amended bill within that time, 
or that the order for amending it be 
diſcharged. 


If the plaintiff 1 is adviſed to ftrike the A defendant 


having appeared 
name of a defendant out of the bill, „ 


anſwered, the 


after he has appeared and copied it, he bill, and after 


ſtruck out as a 


muſt obtain an order to amend in that party, muſt = 

* aid his colts to 
particular, upon payment of colts wy He TY 
taxed. So where a defendant diſclaims 


by his anſwer, or does not appear ſuffi- 
ciently intereſted in the plaintiff's caſe 
to continue any longer a party, or if the 
plaintiff wants his teſtimony as a witneſs, 
and for any of theſe reaſons ſtrikes his 
name out of the bill, the motion muſt 
be to amend the bill, and that, as againſt 
the defendant, it may be diſmiſſed with 
coſts to be taxed. 


Although it is a matter of courſe to 4 — 
to be ſtruck out 


ſtrike out of the bill the name of a co- of a bill with- 


. . 1: t the ſpecial 
defendant, the practice is very different order of he 


as it reſpects a co-plaintiff. The court W. 
will not ſuffer his name to be ſtruck out 

of the bill without ſufficient cauſe, as it 
tends to leſſen the defendant's ſecurity 

for his coſts, which may eventually be 


By 
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126 | Of Amended Bills; 


Plaintiff in n By the courſe of the court, the plain- 


original cauſe 


has a right to an tiff 1n a croſs cauſe cannot have an an- 


ſwer before , R : 
he anſwers the {wer till he himſelf has anſwered the ori- 


oo ws Final bill; but this is a privilege the 


original bill be plaintiff in the original bill has in right 


* of his original bill; for if, after the croſs 
bill be filed, he will amend the original 
bill in material parts, he will not be in- 
titled to have an anſwer to the amend- 
ments; for as the bill may be amended 
both in diſcovery and relief, the pen- 
dency of ſuit, as to thoſe parts which 
are amended, is only from the time of 
the amendment; for by amending the 


original bill, after a croſs bill filed, the 


plaintiff in the original bill has loft his 


priority of ſuit. 2 Atk. 219. Long v. 


Burton. 


Demurrer to Where a demurrer is filed to part of 
art of a bi ROE ” 3 , 

plaintiff may A bill, and it is either ſubmitted to by 
amend, on pay 


ment of 20. the plaintiff, or allowed by the court 
coſts. 
to amend the bill, upon payment of 205. 
coſts. | | | 


Original bill The bill charged, by way of amend- 

amended, by | . . 

charging mat= ment, matters which aroſe after filing 
ters which aroſe 6 5 3 | 

ater filing it, the bill, viz. that plaintiff had taken 
| VIZ, f out 


upon argument, it is a motion of courſe 


out 


and 20s, coſts for amending the bill. 


Of Amended Bills, 127 
out letters of adminiſtration; and al- ur that plain- 


though it was pleaded that this was mat- out letters of 


adminiſtration, . 


ter proper in a ſupplemental bill, yet may be either 
the plea was overruled, for that ſuch of ſupplement. 
matters may be charged either by way | 


of ſupplement or amended bill. Ilum- 


| bers v. Humphreys. 3 Wms. 351. 
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17 8180 the Cin que f Ports; the nde 


rwigk, upon Tweed, cities 


ag to 10 0 vhic 0 have | ſheriffs by whom 


6316 DAE "911 
the writs n, be e executed; warden of 


3 PR 


the Flee et; 29 0 marſhal of the Markhal- 
5 {tt 


— [1] 13-5 


23 is to be executed within 
19 5105 9 
the coun es cx 15 atine of Lancaſter, and 


c119c 
che r,, the e orm to be as follows: net 


Ali (199921 


on TChandellor of our wan pale. County of Lan» 
legten] er rige ef Lantaſtet;, v3 cer; 

| Toms {Chamberlain of our ee Pa- "ADD of 
roch 0oy[piolatine of Cheſter 15 5001 Cheſter: 

or de your deputy there; greeting, we . » 
command you, that by our writ, duly to e We 
be viffued under the ſeal of our ld = 
county palatine, you do commafid the 
ſhetiffꝭ of the ſaid county that he do not 

omit, &c. lately done and committed, 

and hat che ſaid ſheriffoſhall dd in the T n 
premiſes, that he do certify you thereof any 
before the ſaid, (day the return), ſo that theſe eee 


you 


| « __ » | you have the ſaid certificate before four 

ſaid Barons at the faid day and place, 
together with the name of the ſaid ſheriff 
and this writ. Witneſs, &c. 


Attachment : George, &c. To the Rt. Rev. Father 


into ubm. in God, by divine providence Bp. 
of Durham, or to your ſubſtitute there; 
greeting, we command, &c. under the 
ſeal of your biſhoprick, &c. ſheriff of 
the ſaid county palatine of Durham, that 
he do not omit, &c. (as before to 
the counties. palatine of Ltur and 
Cheſter). 


Attachment in- PILE &c. To the Chanceſlor of 
Ce the ge h Our county palatine of Durham (the 
anne biſhoprick being vacant), or to your ſub- 

micute; greeting, &c. a men » 


1 Garye, ey To the Conſtable of 
1 codur caſtle at Dover, and Warden of the 
Cinque Ports, or to your _ 

: . S. | 5 


Attachment Gian &c. To the Aa Bai- 
liffs of our town of Berwick upon 
Tweeds: Wan, c. 


7 Gaarge | 


Ir ge 


+ Rave attached the * of 


redppearand Ag E. 275 
iu enge dlie third, „ Fo the: Ware Attachment of 


* detainer to the 


genf aur priſohidf the Fleet, or cto this — of the 

deputy: greeting, wet aommand you that 

you omit not far any hbefty, but that you 

enter the ſame, and attach F. G. whom | | 
we are informed is no in your cuſtody, ..._-. 

an. Richard. Roo, by their bodies hebt 

ſaever you hall; find them in your; bailte | 

wicky»And them ſafely and ſecurely keep; 

ſo that, you-may .bave their bodies before: 

he Barons of Our Exchequer, at Weſks 

ming one Sith day of February 

dent, 1 anſwen us concerning divers 

treſpaſſes, contempts, and offences, by 

them lately done and committed, and 

that; un have there then this Writ. «0 emden. 

Witneß the Right. Hon, Sir Arcbila(t,ñͥ 

Macdonald, Kt. at Weſtminſter, _ 

Thirty fn day of January, in the 2. 2 

jfih year of our reign. By affidavit, 


ad THA rr e ee 
ad 10 uE V Dun rot! Ele. 1 


250042 100 94 10 


At the ſuit of James moe! — Indorſed. | 
want of an appearance, 


6 bas o Sitol wy, auler, 1 
1 75S on. 
n0qu- fora to 0903 WO 36 f T 


y virtue of this \ Writ, to me. * thereon, 
within | 


Vor. 1 3 named 


146 5 Proceſs by Attachment 
named F. G. Eſq. and detained him in 


cuſtody, as by the ſaid writ I am com- 51 

manded. b 

The anſwer of John Eyles, Eſq. o 
Warden. 

Proceedings Upon the above return, the court is A 
— moved for a writ of habeas corpus, di- * 
rected to the Warden of the Fleet, to 

bring up the defendant, either upon a 
motion-day during the term, or on any Th 
day during the ſittings of the court after op 


the term, to be charged with the bill the 15 
firſt time; and if he ſhould refuſe to ap- an 


on Pear, the court may appoint 4 clerk in "of 
court to appear for him, purſuant to the teſt 

Stat. 5 Geo. 2. ch. 25. (Cee proceeding; the 

to take a bill pro confeſſo.) | imn 

ſhe! 


Attachment of -- George, &c, To the Marſhal of the 
detainer to the 
Marſhal of the Marſhalſea of our court of King's Bench, day 


as . or to your deputy there; greeting, &c. the 


d the King's demiſe all proceſs of in f. 
emiſe proceſs 2 ; | 

of contempt de- contempt not executed is deter mined, ſo | 
termines, unleſs | : ; EE | 

a cepi corpus be that you mult begin again at an attach- 
returned there- . 

on. ment; but where proceſs is executed, and 


5 5 | wr” cæpi corpus returned, then the Pr ocels 


"ſtands on: FS, 300. c. 295. A 
RES SOT 5 No 


in 
1 


to Appear and Anſwer. 147 


No more than four defendants can be Four defendants 
| can only be in- 
inſerted in an attachment, which muſt ſerted in an 

4 attachment. 
be teſted and made returnable in term 


time. 


If an attachment iſſues in a vacation, 
the day on which it ifſues muſt be 
marked on n the back of it. 


By the 6th general rule of the court, Limitation of 
return to pro - 
it is ordered, that there be in all proceſs cefs of con- 
R 5 6 t t. 
of contempt, in London and Middleſe, 
and within 15 miles thereof, ſix days, 
and in all other counties within 60 miles 


of London, fifteen days, between the 


teſte and return of each proceſs, unleſs 
the court ſhall order proceſs returnable 
immediate; and in any caſe where a 
ſheriff ſhall return a cæpi corpus upon 
proceſs of contempt, after a rule of four 
days given to bring in the body, and 
the body not brought in, then upon 
motion a meſſenger is to go and MG 
in n ſuch defendant. 


In proceeding to a etch or to Proceſs of con- 
tempt to iſſue 


take a bill pro confeſſo, care mult be into the county 
where the de- 


taken that, attachments, and all other fendant refides. 
proceſſes of contempt, do iſſue into the | 
L 2 County 


= 1 Proceſs by Attachment 


county where the defendant ufually re- 


ſides; and where defendants live within 

15 miles of London, there muſt be fix 

clear days between the teſte and the re- 

turn of each proceſs of contempt. If 

the defendants live above 15 miles, and 

within 60 miles of London, there muſt 

be ten clear days; and above 60 miles, 

Swe” fifteen clear days; and en is one of 


within the re- 
* the ſaid days. 


of contempt. 


Attachment for This writ may be directed to the 
— 4 ſheriff of any county, city, or town, 
os where the defendant happens to reſide, 
or can be found, fo as to arreſt him 
upon it. It is a bailable writ, and the 
uſual-returns made upon it are, either a 
Uſual returns cpi corpus, or a non oft inventus, If the 
gona party arreſted cannot procure bail, but 
is detained in priſon for want of it, he 
muſt firſt enter his appearance, and pay 
103. coſts to be 105. Coſts of contempt, before he can 
paid tor nan be diſcharged out of my by a ſuper- 


of an appear · 
OY _ 


1 Aſter a cæpi corpus is returned "7 the 


corpus returned, 
ir l deemed op- ſheriff, it is deemed oppreſſive in a plain- 


eſſi ve to ſue ;; | . 7 ; 
Con bail-hond, tiff to put the bail-bond in ſuit, and to 


d for a 
meſſenger at the apply to the court for a e at the 


ſame time. ſame time. 


Where 


re- 


nin 
ſix 
re- 

If 
nd 
es, 


of 


the 
n, 
de, 
um 
the 
ra 
the 
but 

he 
pay 
Can 
er- 


the 
ün- 
to 
the 


ere 
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Where a cepi corpus 1s returned upon nue given up- 
an attachment, the following rule is ee 
given: . | 

Wedneſday, the 11th day of May, 1795. 

Unleſs the ſheriff of the county of form of the 

do bring in the body of 4. B. 
in the annexed writ named, on or before 
Monday next, the 16th day of . inſt. 
let him be amerced 40s. 


By the court. 


Fowler, | 
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Proceſs by Meſſenger to compel 


Appearance and Anſwer. 
Aﬀter expira- PON the expiration of the forego- 
tion of 4 days "» 25 . 
a meſſenger to ing rule, the court is moved for a 
go for the de- . | . . 
Endant; meſſenger, which, upon reading the 


attachment and return, and the rule 
thereto annexed, is granted of courſe: 


Who cannot If the defendant is taken into cuſtody 
diſcharge hi 

till an appear- by a meſſenger, he cannot be diſcharged 
ance is entered, | 


and cofts paid. till he has entered his appearance, and 
paid the coſts of his contempt. ; 


Coſts to be paid. The coſts to be paid hereon are ſtated 
| coſts, ſo far as reſpects the iſſuing the 
attachment, for which 10s. is payable 
for each defendant; but the coſts of the 
rule upon the ſheriff, and moving the 
court for the meſſenger and his fees are 

coſts ſubje& to be taxed. 


Mefenger's The meſſenger of the court 1s entitled 
: to 6s. 8d. a day, from the day on which 

he receives the order, and then to 135. 4d. 

8 a2 day, 
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a day, from the day on which he takes 
the party into his cuſtody, up to the 
time of his enlargement, beſides his tra- 
velling charges, and other expences in- 
cidental to the arreſt, and 11. 135. 4d. 
for his n fee. 
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It ſeldom happens that a defendant, 
wm! is arreſted upon an attachment for 
want of an appearance, is hardy enough 
to ſtand out ſo long in contempt as to 

make it neceſſary to apply to the court 
for a meſſenger; the more frequent caſe 
is for him to appear to the ul pæna, and 
pay 10s, coſts of the attachment. 
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Attachment 
with proclama- 
tions. 


Form of the at. 


tachment with 


proclamations. 


(enn 


Proc 15 Attachment with "TY | 


mations to compel Appearance and 
Anſwer. 


} # 


HE attachment with proclamation: 
is a proceſs iſſuing out of this court 
upon the return of a non eft inventus, on 


the preceding proceſs of attachment, 


commanding the party to appear in 


this court, n t | 


county of greeting, we com- 
mand you that you omit not, by reaſon 
of any liberty, but enter the ſame, and 
make public proclamation in ſuch places 
in your bailiwick as you ſhall think moſt 


convenient, that A. B. do, on pain of 


his allegiance which he - oweth to us, 
perſonally appear before the. Barons. of 
our Exchequer, at Weſtminſter, on the 

day - nent; and in 
the mean time omit not, by reaſon of 
any liberty, but that you enter the ſame, 
and attach the ſaid A. B. by his body 


wherever he ſhall be found within your 


baili- 


George, &c. To the ſheriff of our 


Proceſs to Appear and Anſwer. | 


bailiwick, and that you keep him ſafely 
and ſecurely, ſo that you have his body 
before the Barons of our Exchequer, at 
Weſtminſter, on the day of 
next, to anſwer us touching divers treſ- 
paſſes, contempts, and offences, by him 
lately done and committed, and that you 
then have there this writ. Witneſs, &c. 
at Weſtminſter, the day of | 
in the 0 year of our reign. By writ 
returned, and by the Barons. ; 
. 


To be indorſed as the attachment. ' Indorſement 
wal thereon. 


If a defendant appears, and pays 20s, De: appear- 
coſts, as required by the 6th general ing, and paying 
rule of the court, he thereby clears his — — 
contempt; but if the ſheriff returns a 

nor eſt inventus upon this writ, then a 
commiſſion of rebellion iſſues of courſe, 

directed to certain commiſſioners therein 

named; the proceedings on which are 

treated of in the next general head of 

proceſs to compel an appearance and 


anſwer by a commiſſion of rebellion, 


This writ is alſo bailable by the party Manner of exe- 

2 , cuting this writ, 
attached, in like manner as upon an | 
| | attach- 
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54 | Proceſs by Attachment with 


attachment for not appearing or anſwer- 
ing; and the ſheriff, in the execution of 
attachments, cannot break into a man's 
houſe to arreſt him, according to the 
authority of Semaine's caſe, 5 Coke, 91. 


Reaſons why, 1. Becauſe the very notion of liberum 
the ſheriff can: renementum is, that the tenement ſhould 
doors, or enter. be freed by the law from all actual vio- 
prog lence; for that cannot be ſaid to be held 
freely, if the lord that had a right to 
diſtrain, or the ſheriff that was to ſerve 
the ordinary proceſs, had a power to 


enter by force; and if the lord was not 


permitted to enter with actual violence 


where he had a right to his rent, the 


ſheriff could not be allowed to enter by 


force to ſerve the ordinary proceſs. 


2. Becauſe, in the time when the te- 


nures were in their full height, it was 


thought eee the lords, who 
had generally demands on their tenants, 
ſhould break in upon their tenants, ſince 
the violence of ſuch a proceſs, in the 
firſt inſtance, might compel them to pay 
more than was due. Lord Ch. B. Gil- 
| bert's MS. Treatiſe of the Original of the 
Court of Chancery. 
| | 3. Becauſe 


Proclamations ta Appear and An Wer. = 


3. Becauſe the party might be ready 
and willing to anſwer the demand,. and 
therefore it is too ſevere to extort that 
by violence which it doth not appear 


but the party is ready to pay. Jbidem, 


If after an arreſt upon an attachment, Defendant 
| efcaping out of 


and a capi corpus returned, the defendant the kingdom at- 


ter a cæpi corpus 


eſcapes out of the kingdom, a ſerjeant returned, a Ser- 


i jieant at Arms 
at arms ſhall be granted, and upon return mall go, and 
| . : then a ſequeſtra- 

a ſequeſtration. 1 Vern. 344. tion. 


Where the return of an attachment or Attachment re- 
newed, plaintiff 


other proceſs is ſuffered to expire, and only intitled to 


* * . the ſt f 
nothing is done upon it, and a new at- Urt. 


tachment is made, and the party arreſted 
upon it, the plaintiff will only be inti- 
tled to the coſts of one writ. 


If a ſheriff neglects or refuſes to re- A ſheritr neg. 


turn an attachment or other proceſs an anachment, 


3 5 . muſt be ruled 
directed to him, he may be ruled to 5 to de, and 


| 3 1 upon refuſal be 
return the writ in a week after the ſer 3 


vice of ſuch rule (which is always put 
under ſeal), and, upon an affidavit of 
ſervice, the court will order an attach- 
ment againſt him. 
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156 Proceſs to Appear and Anſwer. 


(Title of the cauſe; ) 
By bill. 


1 is this 4 i by the court, 
47 that R. B. Eq. ſheriff of the county of 


true copy thereof, return into this court 
the writ of attachment iſſued in this cauſe 
againſt the above- named 


returnable the day of 
laſt, for (not appearing to, « or Sinn ) 
the ! s bill. Ls 


By « the court, 


F. wle. | 


Where a ther? Where a ſheriff is ordered to be at- 
is attached, the ; 


coroner muſt fached, the writ of attachment muſt be 


_ ths directed to the coroner of the county, 


bor him to execute it. 


Proveltings W By Stat. I Hon. c. 8, $ 3 it is Corry 


courts of equit 
not abated or_ that no proceedings i in any court of equity 
diſcontinued 


the demiſc d by”; ſhall be determined, abated, or diſcon- 
the cronn. tinued, by the demiſe of any King or 


ueen of this realm. 
= Proceſs 


5 5 or his under-ſheriff, do, in a 
week after the ſervice of this rule, or a 


P. 


Proceſs by a Commiſſion of Rebellion 
to compel mee. and ee 


Commitiion of rebellion is a writ Commiſſion of 

iſſuing out and under the ſeal of 
this court upon the. return of a non oft 
inventus, on an attachment with procla- 
mations. It iſſues of courſe, and may 
be directed to two, three, or fur com- 
miſſioners therein named at the diſcretion 
of the plaintiff, commanding them jointly 
and ſeverally to * attach the defendant 
« wherever he ſhall be found in the king- 
dom of England, dominion of Wales, 
« or the town of Berwick upon Tweed, 
« 25 a rebel and contemner of our 
cc- laws, wal 


The innit are authorized to in what manner 


take the defendant whereſoever they ſnal! 


find him, and that within a privileged within a privi- 


leged place 
place,' as within the verge of the court cre 


of the palace at 1 and upon * upon a . 
4 of Ak. I . 57. 44 667] ee, 


At 


rebellion, what. 
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©, Proceſs by Contmiſſion of Rebellion | 


May break open It is ſaid the commiſſioners may break 


the houſe of a 


party, or that open the houſe of the party, or even 


of another. 


the houſe of another. 2 Px. Alm. 75, 
Prac. Reg. 95. 


And may take Where a commiſſion of rebellion iſſues 


bail to appear RO 
er anſwer; upon meſne proceſs, for want of an ap- 


pearance or anſwer, the commiſſioners 


may admit the defendant to bail, and 


take a bond from him to appear; but 
where it is upon an attachment for a 
but not upon a Contempt of an order of the court, &c. 
contempt of an 
order or decree. there the commiſſioners ought not to 
take any ſecurity, but to have the body 
in court at the day of the return of the 
commiſſion of rebellion. Jones v. Cle- 


ment. Bunb. 50. 


In a commiſſion In a commiſſion of rebellion which 
of rebellion, for . © | 6 - 
want of an an- iſſued out of this court, for want of an 


fwer, commiſ- 3 
Goners refuſed anſwer, the commiſſioners attached the 


3 defendant, who offered to give bail, but 


— —— they refuſed it, and took him to Maid- 
=O pri- ſtone goal. Mr. Sawyer now moved 
for the defendant to be diſcharged out of 
goal, and admitted to bail, for that the 


commiſſioners had exceeded their power; 


and the court ordered, that they, or any 


two of them, ſhould, on ſervice of that 
order, 


22k 


ven 


order, under ſeal of the court, attend 


to Appear and Anfwer, 


the court with their priſoner upon the 
Wedneſday following. Powel v. Watts, 
26 Jon. Hil. 28 & 29, cb. a. Liber 


Ordin. in Scac. 


If the defendant be taken in or near Party taken in 
3 . _ . or near London, 
London, during the term, or the fittings during term or 
? . . ſitti ſt 

of the court after it, the commiſſioners be brought to 


the bar and 
muſt bring him into court, from whence committed. 


he will ſtand committed to the Fleet, 


till he appears and pays 2. 135. 4d. colts 


of his contempt. 


But if the defendant be taken in the it taken in the 
; , country, the 

country, the commiſſioners may, at their commiffioners 
8 . „ . . ; may, at their 
election, either bring him into court ceaion, bring 
him into court, 


without delay, or take bond, with good or take good. 


ſecurity, in the penalty. of 100“. with feuer 4. 


condition for his appearance, &c. I ch. in their names. 
R. 261. 2. Prac. Reg. 95. And the 
commiſſioners may take ſuch ſecurity, 

in their own names, upon the following 
condition: 


The condition of this obligation js Form of the 
ce ſuch, that if the above bowden AA ODS: 
© ſhall and do perſonally appear before 
« our ſovereign lord the King, in his 
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Return of the 
commiſſioners. 


If they refuſe 
to make it, 


the court will 


commit them 


for a contempt. 


Form of the 
commiſſion of 
rebellion. 


— 


| Proceſs by Commiſſion of R ebelli I 5 


cc Majeſty's:court of Exchequer at Weſt- 
ce minſter (inſert the day on which the 
cc proceſs is returnable ), upon a commiſ- 


ce ſion of rebellion iſſued out of the ſaid 


ce court againſt him, at the ſuit of C. D. 
ce and ſhall anſwer as well for his ſaid 
< contempt as for all ſuch things as ſhall 
ce be then and there objected againſt him, 
ce and do and perform what the faid 
ce court ſhall award or order in that be- 
« half, then the preſent obligation to be 


cc void, or elle to remain in full force 


cc and virtue.“ 


The return of this proceſs may be 
made by one, two, or more of the com- 
miſſioners acting under it; and if they 
refuſe or neglect to make a return of it 
to the court, upon motion they will be 
ordered ſo to do within a week after 
perſonal ſervice of the order under ſeal; 
and if they ſhould diſobey it, upon an 
affidavit of ſervice, the court will com- 
mit them for their contempt. 


ce George, Kc. To A. . 6. DEE: F. 
ce and G. H. Whereas J. S. to whom 
« by public proclamations made on eur 


behalf by. the ſheriff of our county 


« of 


0 Appear and Anſwer, | 


. h 1-74 in ſeveral places within 
« the ſaid county, it was commanded 


« that he the ſaid J. S. ſhould, on pain 


« of his allegiance which he oweth to 
ce us, perſonally appear before the Barons 
« of our Exchequer, at Weſtminſter, at 


« a day now paſt, which command of 
« ours: he hath* nevertheleſs manifeſtly 


ce refuſed to perform; therefore, we 
« command you, and every one of you, 
« jointly and ſeverally, that you omit 
« not, by reaſon of any liberty, but 
« enter the ſame; and that you, or any 
« one of you, do attach, or cauſe to 
te be attached, the ſaid J. S. as a rebel 
« and contemner of our laws, whereſo- 


« ever he {hall be found in our kingdom 


« of England, the dominion of Wales, 


« or the town of Berwick upon Tweed, 


« ſo that you, or any one of you, have, 
« or cauſe his body to be had before the 
« Barons of our ſaid Exchequer at Weſt- 
© minſter, on the day of 

© next, then and there to anſwer us 


« touching ſuch things as ſhall be ob- 
« jected againſt him; and further, to 


« do and receive in the premiſes what 


« our ſaid court ſhall order in that be- 


« half. And we do alſo, by theſe pre- 
Vor. I. M 3 Sh 
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162 Proceſs by Commiſſion of Rebellion 


« ſents, ſtrictly command all and every 
* of our mayors, ſheriffs, bailiffs, con- 
« ſtables, and other our officers, mini- 


« ſters, and ſubjects whatſoever, that 
cc they ſhall, at their peril, be aiding 
« and afliſting to you, and every one of 


« you, in the execution of theſe pre- 
« ſents; In witneſs whereof we have 
« cauſed theſe our letters. to be made 
« patent. Witneſs, &c. By the Re- 
* membrane. roll and by the Barons.” 
Eliot. 


Tadorſemnnt At the furt of J. T. for want ol an 


thereon. 
©... eee or anſwer. 


te. 2 


Power of the The commiſſioners have power, by 


commiſſioners; 
tocallafſiſtance. their commiſſion, to call to their aſ- 


ſiſtance any perſon or peace-officer to 


aſſiſt them in taking the party in con- 
tempt ; and therefore if the commiſſio- 


IF they permit ners, after having attached the defen- 


the defendant to 


age, they dant, ſhall permit him to eſcape, they 
— may be committed till they produce him. 
they produce 

him. Prac. Reg. 95. 


Reſeuers to 80 if the defendant be oats the 


ſtand com- 


mitted- reſcuers may ſtand committed. Prac. 


Reg- 95. . 


. to Appear and Anſcver. | 163 


But if the defendant appears or an- Coſts of con- 
ſwers, and pays 2/. 13s. 4d. to the plain- miſſion of prog 
tiff's clerk in court, which are the ſtated e 
coſts impoſed on this proceſs by the 6th 
general rule of the court, the defendant 
thereby clears his contempt; if nor, a 
ſerjeant at may be moved for upon | 
a non eſt Aroentus, returned on a com- 
miſſion of rebellion. 
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Serjeant at 
Arms, his 


office. 


Order for a 
ſerjeant at arms 
on the return of 
a commiſſion of 
rebellion, 


(164) 


Proceſs by a Serjeant at Arms to com- 
bel Appearance and Anſwer. 


eee at Arms is an antient 


officer of this court, who is daily 
attending thereon to execute its com- 
mands, either by himſelf or his ſuffi- 


cient deputy. He takes perſons into 
cuſtody who refuſe or neglect to obey 


the orders or decrees of the court, or 


its meſne proceſs. This officer is ap- 


plied for to the court on the return of 
a non eft inventus, upon a commiſſion of 
rebellion, and an order is obtained of 


courſe for him, upon _—_— this writ 


and its return. 


(Date. of the order.) 
(riue of the cauſe.) 
| By bil. 
Upon the motion of Mr. 555 ol 
counſel, on behalf of the plaintiff, in- 


forming the court that the ſaid defendant 
had incurred the contempt of this court 


in 


cont 


4 


* — 
e N 
111 


IR 
w—— 


P 


Proceſs to Appear and Anfwer. 


> 


7 A „ — 
. ions yg 


in not appearing to the plaintiff's bill; 
and that a commiſſion of rebellion had 
lately iſſued under the ſeal of this court, 
directed to certain commiſſioners therein 
named, commanding them to attach the 
faid defendant as a rebel and contemner 
of the law, and to have him before the 
Barons of this court on the 12th day of 
February laſt. Whereupon two of the 
faid commiſſioners had returned the faid 
commiſſion into this court, and had 
thereon certified, that they had endea- 
voured to attach the faid defendant, but 
had not been able to find him.—It was 
therefore prayed, that the ſerjeant at 
arms attending the Right Hon. the Lords 
Commiſſioners of his Majeſty's treaſury, 
may forthwith make diligent ſearch and 
inquiry after the ſaid defendant, and bring 
him before the Barons of this court to 
anſwer his ſaid contempt.—Whereupon, 
and on reading the ſaid commiſſion of 
rebellion, and return thereon, it is or- 
dered by the court, that the ſaid ſerjeant 
at arms, or his deputy, do forthwith go 
and take the ſaid defendant into his 
cuſtody, and him ſafely keep, and bring 
him into this court to anſwer for his ſaid 
contempt, and to do and receive what 
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this court ſhall thereupon further order 
in the premiſes; and for ſo doing, this 
order, or a true copy thereof, ſhall be a 


Proceſs by Serjeant at Arms 


ſufficient authority to the faid ferjeant at 


arms, or his deputy, one of whom is 


hereby required to certify to the court 
his proceedings againſt the ſaid defen- 
dant, by virtue hereof, with all conve- 
nient ſpeed. 


When the order 1s entered, an office 


copy of it muſt be had from the regiſter, 


Return of the 


ſerjeant at arms. 


which the plaintiff's ſolicitor delivers to 


the ferſeant at arms, or his deputy, 23 


his authority, who uſually makes the 
following return thereon. 


To the Right Hon. Sir Archi- 
ald Macdonald, Kt. Lord Chief 
Baron of his Majeſty's court of 

Esxchequer, at Weſtminſter, and 
to the reſt of the Barons of 5 
honourable court. 


Theſe are to certify, that, in purſu- 


ance of the within mentioned order, 1 
have cauſed diligent ſearch and inquiry 
to be made after C. D. the defendant in 
this cauſe, but cannot find him ſo as to 

bring 


CC 


to Appear and Anſwer. 


bring him into this court, as I am within 
commanded. 


"The anſwer of John Ferdan, 
„ ſerjeant at arms. 


The fee paid to the e at arms 
upon this certificate is 31. 66. 8d.; but 


where the defendant is taken into cuſtody, 


he is intitled to a caption fee, and other 
fees of detainer, till the defendant is 
brought into court and diſcharged. And 


theſe fees muſt be paid before the - | 


dant can be diſcharged. 


If the Sa at arms cannot take the 
defendant as required by the order, it is 
neceſſary, as the foundation of the next 


ſubſequent proceſs of ſequeſtration, that 


he ſhould firſt certify that fact; and the 
reaſon ſeems to be, becauſe the com- 
miſſioners in the commiſſion of rebellion 
are of the plaintiff's own nomination, 
and the court ex abundanti cautela will 
not iſſue proceſs to ſeize the real and 
perſonal eſtate of the defendant, until 
its own officer ſhall certify the fact of 
his inability to take the defendant; and 
hence it is, that the return of the 
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He cannot take 
ſecurity from 
the party to 
appear. 


Proceedings 
upon proceſs of 
contempt, upon 
inſufficient an- 
ſwers, where 
the defendant 
has before in- 


- curred a con- 


tempt for want 
of an appear- 
ance, 


Proceſs by Serjeant at Arms 


ſerjeant at arms is recited in the fe. 
queſtration. | | 


A ſerjeant at arms cannot take a bond 


as a ſecurity for the defendant's ap- 
pearance. Jones v. Clement & Hughes. 
Bunb. 50. . 


By the 17th general rule of the court, 


« every defendant in contempt for not 
cc appearing, and that ſhall after clear 


« his contempt and appear, but ſhall 


ce jncur any other contempt for not an- 


e ſwering according to the rules, ſhall 


« pay the like coſts, and have the pro- 
te ceſs of contempt continued againſt 
« him till there be a ſufficient anfwer 


ce put in as if he had not appeared; 


te and the like rule where perſons are in 


* contempt for not anſwering, until 
ce they ſhall have fully anſwered; but, 


s upon clearing his contempt, he is to 


The conftruc- 


tion put upon 
this rule. 


cc have an allowance of what coſts he 
ce paid upon the former contempt.” 


This rule is only to be underſtood 
as to ſuch preceding proceſs of con- 
tempt 


to Appear and Anſaver. 


tempt as hath been actually returned 
by the ſheriff; for if none hath been 
returned, the proceſs, for want of an 
anfwer, muſt begin wich the attach- 
ment. N | 


Preceſs 
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( 270 ) 


Proceſs by Sequeſtration to compel 


Appearance and Anſiver. 
sequeſtration, HE next and laſt proceſs aſter 2 
when firſt in- . ; | 
troduced. ſerjeant at arms, is that of a ſe- 


| | queſtration. This writ is ſaid to have 
In the time of been firſt introduced in the time of Lord 


Lo . ; 
- Bacon, and then but ſparingly uſed in 
proceſs, and after a decree to ſequeſter 
the thing in demand. 1 Vern. 421. 
Now become It is now become the common pro- 


the common 8 99 
proceſs of the Ceſs in the courts of equity, and may 


SourtsSEeAuy: he ſaid to be two-fold, that is, it iſſues 
either as meſne proceſs on the defendant's 
default in not appearing, - or not anſwer- 

ing, after the whole proceſs of contempt 


hath been ſpent againſt him; or it iſſues 


as a judicial proceſs in purſuance of a 
decree, and to enforce the performance 
of it; and it is the execution and life of 
a court of equity; and, as it is the” fruit 
of a long . ſuit, it is to be favoured, 
and in this caſe it is faid to be analagous 


to an execution at the common law. 


1 Williams, 308. | 
| A ſe- 


Proceſs by Sequeſtration to Appear, Sc. 171 


A ſequeſtration is held to be more Seaueſtration in 


a court of equĩ- 


effectual than an execution by Feri facias ty — 
| at law; for a ſequeſtration may be facies at law, 
awarded againſt the goods, though the ” 228 
party is in cuſtody upon the attachment; 

whereas at law, if a capias ad ſati fa. 

ciendum be executed, there can no Ari 

ee inne. Cas. temp. Talbot, 222. 

A ſequeſtration on meſne proceſs is Sequeſtration | | 
iſſued, by order of court, upon a non eff ceſs, 9 
imventus being returned by the certificate 
of the ſerjeant at arms. It is uſually di- 
rected to two or more commiſſioners, directed to tw 
empowering them to ſequeſter the de- miſroners. 
fendant's real and perſonal eſtate into 
their hands, and to receive and ſequeſter 
the rents and profits of his real ertate, 
until the defendant ſfiall have appeared 
to, or anſwered, the plaintiff's bill, or 
the court ſhall have made further order 


to the contrary touching the contempt. 


If the ſequeſtration. iſſues for want of How executed 
an appearance, the commiſſioners may — oy 
ſeize and ſequeſter the defendant's real 
and perſonal eſtate to compel an appear- 
ance; but if it iſſues for want of an Hos for want 
anſwer, in that caſe the commiſſioners 0 wer 


1 
„ 


* Proceſs by Sequeſtration 


- muſt not ſeize, but make a Nichil re- 
turn, and then the cauſe is to be heard 
thereon, and the bill taken pro confeſſo, 
and a decree is accordingly made with 
coſts to be taxed. For this diſtinction, 
ſee Deſorow v. Crommie. Bunb. 272. 


Sequeſtrators It was moved, that the irregularity of 
cannot ſell goods | . EE 

ſequeſtered for a ſequeſtration, which was taken out 
bean. againſt the defendant for not appearing, 
1 might be referred to the maſter, by 
reaſon of its being taken out ſooner 
than by the courſe of the court it 
could, and yet the ſequeſtrators had 
taken the goods off the premiſes; it was 
clear the ſequeſtrators could do that, 
becauſe a ſequeſtration upon meſne pro- 
cels anſwers to a diſtringas at law. But 
the court agreed, that the ſequeſtrators 
could not ſell the goods. Mich. 1729, 


in e Barnard. Nep. in B. R. 21 2. 


* 
7 


Order for a ſe- 5 the day ot 8 755 
queſtration on 
the return of a2 | Between A. B. phinkiFy: 
ſerzeant at arms. 
| r 
e D. defendanas.: 
WS: Po 


| Whereas by an order of this court, 
made in this cauſe, bearing date the : 
ay 


iy 


to Appear and Anſwer. 


day of laſt, it was ordered, that 
the ſerjeant at arms attending the Right 
Hon. the Lords Commiſſioners. of his 
Majeſty's treaſury, or his deputy; ſhould 
forthwith go and take the above-named 


defendant C, D. into cuſtody, and him 


ſafely keep, and bring him into court to 
anſwer, for his contempt of this court, 


in not appearing to the plaintiff's bill; 
and that the faid ſerjeant at arms ſhould 


certify to this court his proceedings 
thereon.—And whereas the deputy ſer- 


| jeant at arms hath returned the faid order 
into this court, and certified rhereon, 


that the ſaid C. D. was not found, as by 


a certificate under the hand of -F. . 
gent. deputy ſerjeant at arms, appeared. 


It was therefore prayed, that a commiſ- 
ſion of ſequeſtration might be awarded, 
under the ſeal of this court, to ſequeſter 
the real and perſonal eſtate of the ſaid de- 
tendant for his ſaid contempt.—Where- 


upon, and on reading the ſaid order and 
certificate, it is ordered by the court, 


that a commiſſion of ſequeſtration be 
forthwith ifſued, under the ſeal of this 
court, directed to certain commiſſioners, 
to be named by the faid plaintiff, to 
ſeize and d ſequeſter the real and perſonal 

eſtates 
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eſtates of the ſaid defendant, and to levy 


the rents, iſſues, and profits thereof, 
until the ſaid defendant ſhall have cleared 


his faid contempt, and ſhall have ap- 
| peared to the faid plaintiff's bill, and 


until this court ſhall have made further 


order herein. 


George, &c. To A. B. C. D. E. and 
F. Whereas J. T. hath lately exhibited 
his Engliſh bill of complaint before the 
Chancellor and Barons of our court of 
Exchequer, at Weſtminſter, againſt J. 5. 
defendant. And whereas the ſaid J. §. 
having been duly ſerved with procels of 

ſubpana, iſſued out and under the ſeal of 
our ſaid court, to appear to and anfwer 
the ſaid bill, hath hitherto refuſed to 
appear thereto, but ſtands'in contempt 
of our ſaid court, all proceſs of contempt 


having iſſued out of our faid court againſt 
the faid J. S$:—And moreover our ſer- 


jeant at arms, attending our ſaid court, 


hath made diligent ſearch after the ſaid 


J. S. but hath not been able to find him, 
as by the certificate of our ſaid ſerjeant 
at arms manifeſtly appears. Know ye 
therefore, that we, truſting to your fide- 
lity, induſtry, and circumſpection, have 
| i; th” - ap- 


to Appear and Anſwer. 


by theſe preſents do give unto you, or 
| any two or more of, you, full power and 
authority to enter upon, and poſſeſs all 
and ſingular, the meſſuages, lands, tene- 
ments, and hereditaments, of him the 
ſaid J. S. and of taking and ſequeſtering 
the fame; and alſo all his perſonal eſtate, 
of what kind ſoever, into the hands of 


ed you, or any two or more of you; and 
he therefore we command you, or any two 
of or more of you, that at ſuch time and 


place, or times and places, which you, 


6. or any two or more of you, ſhall appoint 
of for that purpoſe, you do afſemble, go 
of to and enter upon all and ſingular the 
er ſaid meſſuages, lands, tenements, here- 
to ditaments, and premiſes, of him the 
pt faid J. S. and from time to time take 
pt and ſequeſter the ſame, and the rents 
nſt and profits thereof, and alſo all his per- 
r- ſonal eſtate, of what kind ſoever, into 
rt, the hands of you, or of any two or 
ud more of you, until the ſaid J. S. ſhall 
m, have appeared to the faid bull, and our 
int ſaid court ſhall have made further order 
ye therein. In witneſs whereof we have 
le- cauſed theſe our letters to be made 


patent. Witneſs, &c. at Weſtminſter. 
3 | | „ 


appointed you our commiſſioners, and 
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the day of in the 
year of our reign. By order of court 
made the ſame day, and by the Barons, 


Eliot. 


Sequeſtration, The ſequeſtration being iſſued in this 
how to be exe- | a 
cuted. form to the ſequeſtrators, or any two or 
more of them, two of them muſt ſerve 
copies of the ſequeſtration on the ſeve- 
ral tenants, that is, one of the two muſt 
ſerve it in the preſence of the other; 
they cannot delegate their power by 
making an attorney for this purpoſe. 
The tenants muſt be ſerved perſonally, 
and this ſervice of the ſequeſtration, by 
the ſequeſtrators on the meſſuages, lands, 
&c. is conſidered as a ſeizing and ſe- 
queſtring under the authority of the 
writ: upon an affidavit of ſervice of the 
ſequeſtration, an order is to be obtained 
that the tenants may attorn and pay their 
rents to the ſequeſtrators, as they accrue 
due, until further order; and the tenants 
muſt be ſerved perſonally with a writ of 
execution of the order, 


4 3 * f ” 
Order upon the The court made an ordet to fhew 


tenants of the - : 
defendant to Cauſe why the tenants of the defendant 
they ſhould not ſhould not attorn and pay their rents to 
attorn and pax the 
their rents to a | 

ſequeſtrators. 
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the ſequeſtrators. Rowley v. Corp, of 
Bridgwater, 17th | Tune, Trin. Term, 
1788, in Scac. . 


If ſequeſtrators are obſtructed in the if ſequeftrators 
5 . : a are obſtructed, 
execution of their duty, the court, on a writ of a- 


ſiſtance ifTves to 


application, will order a writ of aſſiſtance the merit, 
to iſſue, directed to the ſheriff of the . 
county, requiring him to aſſiſt the ſe- 
queſtrators in the execution of their 
commiſſion. Granſlade v. Baker. Bunb. 


168, 


The party who takes out a ſequeſtra- Say ders 


tion ſhall not be anſwerable for the acts tion not an- 


ſwerable for the 


of the ſequeſtrators, for they are the 3s of the ſe- 


| queſtrators. 
officers of the court. 1 Vern. 160, 161. 


Sequeſtrators are amenable to the court Sequeſtrators 


are amenable to 


for what they do in the execution of the court. 
their commiſſion. They are to make a 
return of what they have ſeized, and if 
money comes into their hands they muſt 

bring it into court, to be diſpoſed of as 

the court ſhall direct; and it is ſaid they 

can retain only ſo far as to fatisfy the 
contempt. ' 1 Vern. 248. 
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Andafter e. Aﬀer a ſeizure of ſome goods for want 
Zure ot iome : | 
goods, for want of an appearance, ſequeſtrators ought to 
of an appear- 88 
ance, ought to apply to the court for further directions, 
apply to the | | . | 

court for further for the proceſs 1s to be looked upon only 


aden, as a diſtingas ad infinitum at law. Bun, 
27 2. Barnard Rep. in B. R. 212. 


Sequeſtration A ſequeſtration iſſuing as meſne pro- 
4 . . ; 
iſſuing as meſne 


procefs deter- ceſs is determined by the death of the 


ines by the . Re 
death of the party, but not ſo in purſuance of a de- 
but not * 3 | ; 
3 5 — cree; and it binds from the time of 


SS. awarding; 1 Vern. 98, 118, 166, 248. 


One defendant This procefs of ſequeſtration has been 
roceeded 5 ; | 
Ae” to a ſe- compar ed to an outhwry at common 


ueſtration, and FA N 5 
— appearing, law; 10 that if a defendant, who cannot 


_ ang be faund, is proceeded againſt to a ſe- 

the orhers- queſtration, and does not then appear, 
the plaintiff may proceed againſt the 
reſt. 2 Ch. Ca. . oth 


Sequeſtraton A ſequeſtration may iſſue againſt an 
may iſſue 


agaloſt n infant for not appearing. 2 Ch. Ca. 163. 
infant. [4 | E 

If a neceſſary defendant be proſecuted 

regularly to a ſequeſtration, the plaintif 

may go on without him againſt the other 

_ defendant. Preced, in Chan. 99. Parte. 

v. Blactlurne. . 


Where 


, 


— 


Where the ſequeſtrators ſeize the real A real eſtate ſe- 
queſtered, a 


eſtate of the party, any tenant, or other party, claiming 
title paramount 
perſon, who claims title to the eſtate tothe ſequeſtra- 


ion, d not 
ſo ſequeſtered, either by mortgage, flea bill, bor 


judgment, leaſe, or otherwiſe, who hath f 2 
a title paramount to the ſequeſtration, IO 
ſhall not be obliged to bring a bill to 
conteſt ſuch title, but he ſhall be let in 
to conteſt it in a ſummary way; and he 
may move the court, as of courſe, to 
be examined pro interęſſe ſuo. In this 
caſe the plaintiff is to exhibit interroga- 
tories in order to examine him for a 
diſcovery of his title to the eſtate, and 
he muſt be 'examined upon ſuch interro- 
gatories accordingly. And the maſter 
mult ſtate the matter to the court, and 
the parties may enter into proof, touch- 
ing the title to the eſtate in queſtion. 
And when the maſter hath ſtated the 
whole matter, the court proceeds to give 
judgment therein upon the report; and 

if it appears that the party, who is exa- 
mined pro interefſe ſuo, hath a plain title 

to the eſtate, and is not affected with 
the ſequeſtration, then it will be diſ- 
charged, as. againſt him, with or without 
colts, as the court ſhall determine upon 
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the circumſtances of the caſe, and ſo 
vice verſa. Bac. Abr. vol. 4, 427. 


Lands fe- | Where lands of the huſband, out of 


queſtered, 


| charged with an which an annuity to the wife iſſued, were 
ity to the : | 
wife, diſcharged ſequeſtered, the huſband dying, the ſe- 


the death . x : 
* queſtration was diſcharged as to the an- 


nuity. 1 Chan, Rep. 247. 


But ſequeſtra- A ſequeſtration muſt be returned be- 


tion muſt be-re- 


turned before fore it can be moved to diſcharge it, on 


NR: | | 
made to di- the death of the party, as to lands, 


The corpſe of a If a prebendary has a diſtin& corpſe, 
prebendary may * 3 4 
be ſequeſtered, Or eſtate incident to his prebend, it may 


but otherwiſe as 


a member of be ſequeſtered; but where he is only a 

1 member of the body aggregate, and the 
inheritance is in the dean and chapter, 
there cannot be a ſequeſtration. 1 Salt. 
320. 9 2 


One claiming A perſon claiming title to goods ſeized 
title to ſe- | | . K 
queſtered goods Under a ſequeſtration, obtained an order 


to be examined 


bus Hes f ſus, that the party proſecuting the ſequeſtra- 


d in the mean : 33 : : 
time the goods tion might exhibit interrogatories againſt 


to be reſtored . 1 3 f | 
on giving fe. him, to examine him pro intereſſe ſi, 


| GUntY. and in the mean time that the goods 
| 2 might 


8 
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0 might be reſtored to him on his giving 
ſecurity. Martin v. Willis, 10th May, 
1745, in Scac. N. B. This order was 


of directed by the court to be made fimilar 
re to that in Mackenzie v. The Marquis of 
e Powis, 6th July, 1739, which was ſettled 15 
N- by the court. 
Upon the return of a ſequeſtration, On the return 
e- for want of an anſwer, the court ordered — 3 
on the coſts to be taxed, and the ſequeſtra- — Go 
ds. tors to retain the ſame, out of the money Rm — wg 
received for rent, and to bring the re- 2 
| mainder into court, Howell v. 8 
ſe, Coningsby, gth n 1726. Liber Ordin. 
Way in n Scac. 
7 4 | $2 | | | 
the f, beſore a ſequeſtration is awarded, LS on the 
ter, the defendant ſhall have conveyed his — 
alt. land by covin, the ſequeſtration ſhall be his land by 
awarded againſt the defendant and his queſtration to 
7 aſſigns, and the perſon to whom the land — and 
zed is aſſigned may be taken upon the ſe- OM 3 
rder queſtration. 2 Ca. Ch. 44. NO IS 
tra- | 5 | | 
ainſt George, &c. To the ſheriff of the Wile of a4 
ſu, county of Midalgſen, greeting. Whereas queſtrators, 
Q0ds by our commiſſion of ſequeſtration, under 


the ſeal of our Exchequer at Weſtmin- 
N 3 ſter, 


| 
£ 
"x 
; 
1 
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; * bearing date the day of 


laſt, we have aſſigned W. P. N. B. Kc. 
gentlemen, and have given to them, or 


any two of them, full power and autho- 


rity, at ſuch days and times as they, or 


any two of them for that purpoſe ſhould 


appoint, to go to and enter upon all 


and ſingular the lands, tenements, and 


hereditaments of J. M. and to ſeize and 
ſequeſter the ſame, and the rents and 
profits thereof, and likewiſe all the perſo- 
nal eſtate whatever of him the ſaid F. M. 


into their, or any two of their hands, 


and until the ſaid J. M. ſhould clear 
himſelf of his contempt of our ſaid court 


of Exchequer, mentioned in the ſaid ſe- 


queſtration, for ( not appearing lo, or an- 
ſcwering,) a certain bill of complaint in 
a cauſe there depending between A. B. 
| plaintiff, and C. D. and the ſaid J. M. 
defendants, as by the ſaid commiſſion of 


ſequeſtration does more at large appear. 
And whereas we are given to underſtand 


that the execution of the 131d commiſ- 
ſion of ſequeſtration hath been obſtructed; 
therefore in proſecution, and to enforce 


the ſaid J. M. (to appear or anſwer); 


we command and firmly injoin you, 
Ont you omit not, by reaſon of any 
liberty; 


7 


F 
: 
Y 
55 
3 
* 
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liberty, but enter the ſame, and, imme- 
diately after the receipt of this our writ, 
90 to and aſſiſt the ſaid commiſſioners, 
in the faid commiſſion. named, or any 
two of them, in the taking, ſeizing, and 
ſequeſtering, all the real and perſonal 
eſtate of the ſaid J. M. whereſoever the 
ſame ſhall be found in your bailiwick; 
and that you put them, the ſaid commiſ—- 
ſioners, or any two of them, in the quiet 
and peaceable poſſeſſion thereof, ſo that 
they, one, or any two of them, may be 
able to proceed in the execution of the 
faid commiſſion of ſequeſtration; and 
that you do, from time to time, keep 
and continue the ſaid commiſſioners, or 
any two of them, in the quiet and 
peaceable poſſeſſion of the faid real and 
perſonal eſtate of the ſaid J. M. until it 
ſhall be otherwiſe ordered by our ſaid 
court of Exchequer; and hereof fail 
not, under the peril that may befal 
thereon. Witneſs, &c. By order of 
court made the ſame day, and by the 
Barons. 
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tion, iſſuing under the ſeal of our court 


of Exchequer at Weſtminſter, we aſ⸗ 
ſigned you to be our commiſſioners, and 


gave you full power and authority to 
enter upon all and ſingular the lands, te- 


nements, and hereditaments of F. M. 


and to take and ſequeſter the ſame, and 


the rents, iſſues, and profits thereof, and 
alſo all the perſonal eſtate whatſoever, 
of the ſaid F. M. into your hands, until 
the ſaid J. M. ſhould have (appeared to, 
or fully anſwered, ) as by the ſaid com- 
miſſion of ſequeſtration more fully ap- 


pears. Now for certain reaſons, the 


Barons of our ſaid Exchequer thereunto 
moving, we command you, that, imme- 


diately after your receipt of this our 
writ, or notice thereof by you had, you 
wholly ſuperſede. the execution of our | 


ſaid commiſſion of ſequeſtration; and if 
you, or any of you, have entered upon 
all or any of the lands, tenements, or 


hereditaments, of the ſaid J. M. or have 


taken or ſequeſtered the ſame, and the 


rents, iſſues, and profits thereof, or any 


of the perſonal eſtate of the ſaid J. M. 
into your hands; that you amove your- 


185 ſelves from the ſaid lands, tenements, and 


hereditaments, and every part thereof, 


and 
you 
que 
or | 
ſeq 
tair 
wit 
of 
Bar 


* 
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and reſtore the ſame, with whatever elſe 


you, or any of you, have taken and ſe- 


queſtred, as aforeſaid, to the ſaid. J. M. 
or to his aſſigns, our ſaid commiſſion of 
ſequeſtration, or any thing therein con- 
tained to the contrary, in any wiſe not- 


withſtanding. Witneſs, &c. By order 


of court made the fame day, and by the. - 


Barons. 
| Elior. 
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Letter Mifſe ve 70 Mbit and 
Anſiwer. | 
Perſons intitled HE e intitled to 1 miſſive 
. are Peers and Peereſſes of the 


3 and Biſhops; but if the woman 


obtains nobility, by the marriage of a 
Duke, &c. and after his death marries 
under the degree of nobility, ſhe loſeth 
the dignity of her firſt marriage, and is 
not to be ſerved with a letter miſſive. 
Co. Lit. ſect. 9, ou 16, E. F. 6. C. 


Rep. 53. 


Bill filed againſt Every bill filed againft a Peer or a 
Peereſs to pray Peereſs of the realm, or a Biſhop (who 
1 Lord of parliament), muſt pray 2 
letter miſſive, which muſt be ſerved upon 

the party in order to ground the ſubſe- 

quent proceſs of the court to compel an 
appearance and anſwer to the bill. It is 

not certain at what period the letter 

miſſive firſt commenced; but ſome wri- 

ters have ſaid, that the courts of equity 

adopted this mode of proceeding early 

in * reign of Queen Elizabeth. Prac. 

| Reg. 


coul 


v. Lord Coningsby. Bunb. 124. 


Letter Miſfve to Appear and Anfwer. 


Reg. 341. However it be, precedents 
of great antiquity are to be found of it 
in this court, and the long continued 
practice of it ſeems to be founded in a 
peculiar courteſy and reſpect to the peer- 
age, preſuming that perſons of that rank 
are more attentive to the calls of juſtſee 
than men of lower degree; and hencgiit 
has obtained, that the Lord Chief Baron 
and another 'Baron, or any two of the 
Barons, under the form of the letter 
miſive, have requeſted che party to ap- 
pear and anſwer the bill before the ordi- 
nary compulſive proceſs of the court 
hath been nn, to inne. | 


Though the letter miſſive is not ſuch 
proceſs as ſubjects the party to a con- 
tempt, yet it is ſuch proceis as gives the 
party ſuing it out priority of ſuit. Price 


| To ghe Right Honourable, &c. 


May it e your Lordſhip. 
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Letter miſſi ve 
not proceſs 
which ſubjects 
the party to a 


contempt, but 


gives the party 
ſuing it pr. ority 


| of ſuit. 


The form of the 
letter miſſive to 
appear and any 
ſwer. 


After our hearty commendations to 


your Lordſhip, whereas there is an 


Engliſh bill exhibited in his Majeſty's 


court of Exchequer at Weſtminſter 
againlt 
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againſt your Lordſhip by J. S. we have 

therefore thought fit to give your Lord- 
ſhip notice thereof rather by theſe our 

letters, than by awarding his Majeſty's 

ordinary proceſs againſt you; wherefore 

| theſe are to pray your Lordſhip: to give 

order for the entering of your appear. 

| The day of the ance on the day of next, 
. and the putting in your anſwer, accord- 
ing to the uſual courſe, with all conve- 

nient ſpeed; of the which nothing doubt- 

ing but that your Lordſhip will have the 

care and regard which thereunto apper- 

taineth, we bid your — * 

farewell. [2 


Your Lordſhip very loving friends, | 


Ar. Macdonald. 
B. Hotham. 


Weſtminſter, the day of 1795. 


How obtained. * To obtain this letter miſſive Spplica- 
tion is made for it to the clerk in court, 
who files the bill in which it is prayed. 
He writes it upon a treble ſixpenny 
ſtamped paper, and then procures the 

ſignature of two of the Barons thereto. 


The | 
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The original letter may either be How ſerved. 
ſerved perſonally with an office copy of 
the bill, or both may be left at the houſe 
of the party, with any of the family, at 
any time of the day of the return; in 
conſequence of which, if no appearance 
is entered within two days after ſervice, 
if the ſame be to appear on a day cer- 
tain, or in one day if it be to appear 
immediately, then, on an affidavit of 
ſervice, application may be made to the 
court for an order that a writ of ſubpana ü 
may iſſue againſt ſuch Peer or Peereſs; ; 
and if, upon ſervice of this writ, no ap- j 
pearance 1s entered, in that caſe, upon 
an affidavit of ſervice of the ſubpæna, 
the court will, on motion, order that a 
ſequeſtration do iſſue againſt the defen- 
dant, unleſs cauſe, on that day ſeven- 4 
night. | 5 


That this order may have its due effect, order for a ſe. 

a writ of execution of it muſt be ſerved 8 
perſonally; and if, after that ſervice, the nal. : 
. defendaat does not appear, then, upon 


an affidavit of ſervice, the court will, 


R * 8 2 U 2 e 


+4 _ 2 ; 

1 on motion, order a ſequeſtration; but as 
it is often found difficult to ſerve the 
order perſonally, and that the perſon 

e : Ec. 


Em- 
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employed to ſerve it is denied acceſs to 
the party, and that there is reaſon to 


believe that the -party purpoſely avoids 

ow caſe i. being ſerved with the order, upon an 
— 1 affidavit, ſtating the fact, the court can 
ſubſtitute another kind of ſervice, namely, 

that of leaving a copy of the order at 

the houſe of the party; and if obedi- 

ence is not paid thereto, upon an affida- 

vit the court will order a ſequeſtration to 

Hue. Mactenzte v. Marquis of Powis, 


19th May, 1739, in Scac. 


Proceſs 


Pr 
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Proceſs by Sequeftration to compel 


a Peer or Peereſs tc Wen My | 
ret igri | e 


6 Wha ö LY TN 1 1. 


FE writ of ſequeſtration againt Sequeſtration 


-- againſt a Peer 
Peer of Peereſs is the fame in form or Peereſs, how 


as that which iſſues againſt common per- _ 
ſons who ſtand out the ordinary proceſs 

of contempt to this writ; and the like 
rules which are preſcribed to the ſe- 
queſtrators, in the execution of it in 
common caſes, equally apply t to Nene 


conduct i in this. 


The firſt proceſs of contempt againſt Thefirſt proceſs 


againſt the me- 


a menial ſervant of a Peer of the realm, nia ſervant of a 
$ a (e- 


peer 
for want of an anſwer, is a ſequeſtration quotiration. off 
niſi, in the ſame manner as in the caſe of 


the NE Oe 1 Will. bs 53 5. 


Where it iſſues . want of an ap- If it iques for 
want of an ap- 


pearance, the ſequeſtrators, as hath been pearance, the 
before obſerved in. ordinary caſes, may wy ramp | 
ſeize and ſequeſter the defendant's real -- in 
and perſonal eſtate to compel an appear- 


ance; 


292 * | Proceſs by Sequeſtration 


If for want of ance; but if it iſſues for want of an an- 
anſwer, ſe- | a 
queſtrators ſwer, the ſequeſtrators muſt not ſeize, 


— but return nulla bona thereon, on which 
. an order muſt be obtained to ſet down 
'- the cauſe to be heard on the ſequeſtra- 
tion, when the bill will be taken pro 


confeſſo, Bunb. 272. 


Order to ſet An order to ſet down a cauſe to be 
— heard upon a ſequeſtration may be ob- 
. tained in the term, ſo as to be heard at 
the ſittings after it; or, if the order be 

obtained at the ſittings, the cauſe may 

be heard in the following term. This 

order is granted of courſe, upon reading 

the ſequeſtration, and the return thereon. 


Goods of a peer A Per ſon moved that he might be 
ſequeſtered, a . . > 

party examined Examined pro intereſſe ſuo (he claiming 

pro maj the property of the goods), and that the 

party proſecuting the ſequeſtration might 

_ exhibit interrogatories for that purpoſe 

in eight days. Mackenzie v. Marquis of 


Powis, '6th Fuly, 1739, in Scac. 


A mortgagee A mortgagee obtained a like order in 
ſees the ſame cauſe to be examined pro 
interefſe ſuo before the Deputy Remem- 

| 5 brancer, 


10 4 Peer or Peereſs. ä 


brancer, who was to be armed with a 


commiſſion for that purpoſe, for the ex- 
amination of witneſſes as he ſhould think 
proper. Mackenzie v. Marquis of Powis, 
19th Fully, 1739, in Scac. 


4; 4 lt Sequeſtration 
Wher ea defendant, for Want of PUL not diſcharged 


ting in his anſwer, has ſtood out the vpon a bill 


taken pro con- 


whole line of proceſs to a ſequeſtration, f, but to re- 
and the bill taken pro confefſo, on a de- —— — 
cree againſt him ad computandum, the e 
court will not diſcharge the ſequeſtration 

on payment of coſts of the contempt 

only, but will keep. it on foot as a ſecu- 

rity to the plaintiff for the defendant's 

appearing before the maſter to take the 

account. 3 Até. 468. Maynard v. 

Pamfret. 1 0 


If there be an order niſ for a ſequeſtra- Sequeſtration 


againſt a Peer 


tion againſt a Peer for want of an an- for want of his 


anſwer, and 


ſwer, and the Peer Puts in an inſufficient the anſwer ins 
> ſufficient, a 

one, the order for A ſequeſtration Mall new 22 

nat be made abſolute, but a new order 

for a ſequeſtration 25% ſhall be made. 

Lord Glifford's caſe, Mich. 1726. 2 


Vol. I. „„ 


- r 
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Service of e- Where a Peer avoided the ſervice of 
q n X 2 
where a Peer à order for a ſequeſtration, it was or- 
avoids being 6 * 
ſerved there - dered, that ſervice thereof upon his 
with. 

clerk in court, and at the dwelling-houſe 
of the defendant, ſhould be good ſer- 


vice; and if no perſon was to be met 


with there, then that fixing a copy of 


the order on the door ſhould be good 
ſervice. Mackenzie v. Marquis of Powis, 
igth May, 1739, in Scac. 


Sequeſtration A bill was exhibited in this court 
niſi ordered 


againſt a zudge againſt the honourable Sir John Forteſ- 


— n cue Aland, Kt. one of the judges, and 
other defendants. Sir-John was ferved 


with a ſubpæna to appear in the ordinary 


way, but neglected to enter his appear- 
| ance: upon an affidavit of ſervice of the 
hub pæna it was now moved that a ſe- 
queſtration might iſſue againſt him, to 
ſequeſter his real and perſonal eftates, 
unleſs cauſe ſhould be ſhewn to the con- 
trary on the firſt day of Michaelma: 
term following, which was ordered ac- 
cordingly. Tooke v. Sir Jobn Forteſcu? 
Aand, and others, 13th July, 1745, i" 
Scac. N. B. This motion being made 
at the ſittings, the firſt day of Michael- 


mas term was the earlieſt day on which 
| : SE, the 


the 


to a Peer or Peereſs, g | 195 | 


the defendant could ſhew cauſe, other- 
wiſe eight days are only allowed to ſhew 
cauſe during the term; and if there 
ſhould not be ſo many days remaining of 
the term, then cauſe . mult be ſhewn at 
the ſittings after the term, 


Q 2 £7 Proceſs 


0 96 


Proceſs againſt a Member of Par- 
. Lament to Appear and Anjwer. 
Proceſs againſta F" HE privilege of members of the 
member of par- . 8 
liament by ſub- houſe of commons, as it relates 


Pena, and an 
office-copy of tO ſuits in a court of equity, in which 


"_ they are defendants, is nearly equal to 
that of Lords of parliament. The per- 
| ſons of both are equally facred, and alike 
protected from the ordinary proceſs of 
attachment. The only ſpecific difference 
is, that where a letter miſſive is ſerved 
upon a peer, the writ of ſubpena is 
ſerved upon a member of parliament; 
but in the primary proceſs of bringing 
theſe privileged perſons into court, botl: 
muſt be ſerved with an office-copy of 
the bill ſigned 1 one of the ſworn 
clerks. 


| How ſerved, The ſubpæna, accompanied with an 
office-copy of the bill, may either be 
ſerved perſonally upon the party, or left 
at his dwelling-houſe, or place of uſual 
reſidence, with one of his family. 


16 
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If after ſervice the defendant doth not 1f no appear- 
appear in time, upon an affidavit of ſer- will ders. 
vice the court will order a ſequeſtration Wfa . 

fi; and the fame courſe of proceeding 
which hath been before treated of under 
the head of proceſs of ſequeſtration, as 
againſt peers and peereſſes to compel 
them to appear and anſwer, will in all 
reſpects apply to members of the hquſe 
of commons. | 5 


1003 2 Proceſs 


'S 


reh, by. Dj AHringat * compel qu 
4 Corporation to Appear and 


bee ug a 
age 
— of eben. HE * of diftringas is the firſt D 
| proceſs to compel a corporation to * 25 
appear to a bill filed againſt the members Ps 
of it in their corporate capacity. It of 4 
iſſues under the ſeal of the court, di- 
rected to the ſheriff, commanding him 
to diſtrain their lands and chattels in his A 
bailiwick, and to anſwer the iſſues of their 
lands, until they ſhall obey the ſummons 
of the court, by appearing to the plain- \ 11 
tiff s bill. * 
he — of lie George, &c. Tothe Sheriffs of the cih "_ 
. of London; greeting, we command you FB 
that you omit not, by reaſon of any li- 
| berty, but enter the ſame, and diſtrain Ks 
the mayor, commonalty, and citizens, Figs 
of our faid city of London, by all their hed] 
lands and chattels in your bailiwick, ſo "NY 
that they, or any others by their orders, e 
lay hands on them until you are other- * hd 


wiſe commanded by us Concerning the 
: Eo ſame: 
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fame: And that you anſwer to us the 
iſſues of the ſaid lands, and have their 
bodies before the Barons of our Exche- 
quer at Weſtminſter, on the day of 
next, to appear to, and anſwer, 
a certain Engliſbo bill lately exhibited 
againſt them, before the Chancellor and 
Barons of our ſaid Exchequer, by A. B. 
plaintiff; and that you then have there 


this writ. Witneſs, &c. at Weſtminſter, 


the day of in the year 
of our reign. By the Barons. 


At the ſuit of A. B. by bil. weg 
| F. owler „ 


If the defendants do not appear upon proceedings 
the firſt diſtringas, on which the ſheriff — ap- 
uſually returns ſmall iflues, ſuch as 40. 
or at moſt 51. the court muſt be moved 
for an alias diſtringas, and that the ſheriff 
may return larger iſſues; upon which the 
court will order to what amount the 
ſheriff ſhall return them, ſo that due 


obedience may be enforced to the pro- 


ceſs of the court.—And the like courſe The fame as for 


p Want of an 
is to be taken where the defendants re- anſwer. 


fuſe to anſwer. SH | 
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Sequeſtration 
ordered after 
four writs of 
diftringas, 


Proceſs by Diftringas 


In the caſe of Rowley v. The Corps. 


ration F Bridgwater, in this court, two 
writs of diftringas iſſued againſt them in 


Michaelmas term, 1787, to appear to the 
bill then exhibited againſt them; and 
upon the return of theſe writs, two 


. others were awarded in Hilary term, 


1788: upon theſe four writs the ſheriff 
returned ſmall iſſues, and the defendants 


{till refuſed ro appear. In Eaſter term 


following the plaintiff applied to the 


court for a ſequeſtration, upon an affidavit 
which ſtated, that the ſheriffs of Somer- 
ſetſhire had diſtrained effects belonging 
to the defendants, in their corporate ca- 


pacity, to a ſmall amount, and that they 


had ſecreted other parts of their effects: 
that they were ſeized of the rectory of 


| Bridgwater, and of the tythes thereof, 


as well as of divers meſſuages, lands, 
tenements, tolls, &c, ariſing out of the 
borouzh, and that, notwithſtanding theſe 
four writs of Aiſtringas had been awarded 
againſt them, they had refuſed to appear. 
It was now moved, on the part of the 
plaintiff, that a ſequeſtration might iſſue 


to ſequeſter the real and perſonal eſtates 
of the corporation, until they ſhould ap- 


pear to the bill, ſ:tisfy their contempt, 
and 


* 


to Appear and Anſtwer. 


and the court ſhould make further order; 
and which was ordered accordingly. 
Eaſter term, 1788, Liber Ordin. in Scac. 


In the fame cauſe, in Trinity term Tenantsordered 
following, viz. 7th June, 1788, on the pay 3 
return of the certificate of the commiſ- — NE 
ſioners upon the ſequeſtration, the court 
ordered, that the ſeveral tenants of the 
corporation, whoſe names were inſerted 

in the certificate, ſhould ſhew cauſe why 
they ſhould not attorn and pay their 
rents to the ſequeſtrators. The defen- 
dants not ſhewing any cauſe to the con- 
trary, this order, on the 27th. June 
following, was made abſolute. Vid. 
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N. B. After theſe proceedings the cor- 
poration appeared to the bill, and diſ- 
charged the coſts of their contempt. 


The Attorney-General exhibited an Twenty pounds 
information againſt the Eaſi-India Com- _ * 
peny, and a diſtringas iſſued againſt them a 08 
for want of an anſwer, which the ſheriffs Her. 
of London returned with ſmall iſſues. 

Upon iſſuing the ſecond writ, the court 
was moved that the ſheriffs might return 
larger iſſues, and the court ordered that 


20. iſſues 


N 
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20l. iſſues ſhould be returned upon the 
fecond diftringas. Attorney-General v. 
The H ns . 24th OF. a, ba, 
wan 
| The theriff,re-= A diſtringas iſſued againſt the Gover- 
turned 5. iſſues 
upon the firſt nors of the free grammar-ſchool at Luc- 
s ia Herefordſhire, for not anſwering 
an information filed againſt them by the 
Attorney-General, at the. relation of 
Milliam Bytheway, and another perſon, 
and the ſheriff of that county returned 
51. iſſues upon the writ. Mr. Price now 
moved that another d;/ringas might iſſue, 
and that the ſheriff might return better 
The court or- iſſues; whereupon the court ordered 20ʃ. 
ciered him to 
return ac. upon iſſues to be returned. Attorney-General, 
the fecond wirit. 
| at the relation of Bythewey, and another, 
13th New. 1751, Liber Ordin. in Scac. 
And gol. upon In the ſame cauſe, upon a further ap- 
1 225 plication to the court to compel the de- 
fendants to put in their anſwer, upon 
reading the two writs of d;fringas which 
had iſſued, and the returns thereon, the 
court ordered a third ditringas,. and the 
ſheriff of Herefordſhire to return 500. 
iſſues thereon. 24th June, 17 7525 Liter 
Ordin. in & cac. 
| of 


e 


Of the Writ of Ne Exeat Regno. 


HIS court, not poſſeſſing the writ This court 
makes an order, 


of ne exeat regno, makes an order in the nature of 


in the nature of that writ, by which the rn 
party who is about to abſcond and leave — 
the kingdom is equally reſtrained, and em. 
called upon to ſhew cauſe why he ſhould 

not, within a week after ſervice of the 

order, give ſecurity, by recognizance, —_— 
to his Majeſty, to be approved of by 

the maſter, in ' ſuch ſum as the court 

ſhall direct, until he ſhall have performed 

ſuch order and decree as this court ſhall 


hereafter make in the cauſe. 


The ſum in which the party and his 25 
. . ; lum. c 
ſureties are to be bound in the recogni- 
zance is in the diſcretion of the court, 


and depends upon the object of the ſuit. 


To obtain this order the bill is firſt How the ordet 
filed, but the order may be moved for 


either before or after anſwer, upon an 


afidavit verifying the charges in the bill 
by which the money appears to be due 
5 5 to 
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Form of the 


| Ne Exeat Regno. i 


to OY plaintif; and proving that i it is 
the declared intention of the defendant 
to go beyond ſea, or out of the kingdom, 
whereby he may avoid the 28 of the 


court. 


N 1 the 16th December, 1794. 


| Between James Curgenven and 

Daniel Watkins, two of the exe- 

cutors and deviſees of Hermione 

Cargey, deceaſed, plaintiffs, 

5 a: 
Samuel Peters, Dr. of Laws, 

and Robert Cargey, defendants. 


By bil. 


Upon the motion of Mr. Richards of 


counſel, on behalf of the plaintiffs, in- 
ſorming the court, that Thomas Moffatt, 
doctor of phyſic, deceafed, by his laſt will 


and teſtament in writing, dated the 1 5th 
Auguſt, 1786, amongſt other things, 
gave and bequeathed to the defendant 


Peters, his heirs, executors, and admi- 


niſtrators, all the reſt and reſidue of his 


eſtate,” real and perſonal,” upon truſt that 
the ſame ſhould be applied and diſpoſed 


of 


ind 


Ge 


WS, 


hat 
ſed 


Ne Exeat Regno. 


of to the proper uſe and behoof of 
Hermione Cargey, the wife of the defen- 
dant Robert Cargey, parate and apart 
from her ſaid huſband; and appointed the 
ſaid defendant Peters ſole executor of his 
ſaid will; and the ſaid Samuel Peters duly 
proved the fame in the proper eccle- 
fiaſtical court, and by virtue thereof 
poſſeſſed himſelf of the perſonal eſtate 
of the faid Thomas Moffatt to a very 
great amount, and more than ſufficient 
for the payment of his debts, legacies, 
and funeral expences: And further in- 


forming the court, that the ſaid Hermione 


Cargey had ſince departed this life, hav- 
ing firſt made and publiſhed her laſt will 
and teſtament in writing concerning the 
perſonal eſtate of the ſaid Thomas Moffat, 
bequeathed to her as aforeſaid, and ap- 
pointed the plaintiffs executors thereof; 


and that the ſaid plaintiffs had obtamed 


a limited probate of her ſaid will, fo far 
as the ſame related to the reſidue of che 
perſonal eſtate of the ſaid Thomas Mof- 
fatt; and that the ſaid plaintiffs had 
lately exhibited their bill in this court 
againſt the faid Samuel Peters and Robert 
Corgey, praying, amongſt other things, 


an account of the perſonal eſtate and 
effects 


205 
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Ne Exeat Regno. | 


effects of the ſaid Thomas Moffatt, pol. 
feſſed by the ſaid defendant Samuel Peters, 


or by any other perſon or perſons by his 


order, or for his uſe, and that the clear 
reſidue of the ſaid perſonal eſtate might 
be paid over to the ſaid plaintiffs; to 


Which ſaid bill the faid defendant Peters 


had appeared and put in his anſwer: 
And further informing the court, that 
the ſaid defendant Peters, in a conver- 


ſation with the plaintiff Fames Curgenven, 


on or about the 1, day of December, inſt, 


that he the ſaid defendant intended to 


leave England, and proceed to the ſtate. 
of Vermont in America, where he in- 
tended to ſettle and reſide; and that the 
ſaid defendant Peters, on or about the 


10th day of December, inſt. informed one 


Samuel Knowles to the ſame effect, ſo 
that the ſaid plaintiffs were apprehenſive, 
and had great reaſon to believe, that if 
the ſaid defendant Peters was permitted 
to go to America, they would be in great 
danger of loſing ſuch part of the perſo- 


nal eſtate of the ſaid Thomas Moffatt as 


they were intitled to as executors of the 


ſaid + Hermione Cargey as aforeſaid, —I: 
was therefore prayed, that this court 
would-make an order, in the nature of a 


writ 


Ne Exeat Regno. 


writ of ne ercat FRE? to reſtrain the 8 
deſendant Peters from departing out of 
this kingdom until he ſhall have given 
ſecurity to the ſaid plaintiffs in reſpect of 
their ſaid demands, to be approved of 
by the Deputy to his Majeſty's Remem- 
brancer of this court.—Whereupon, and 
on reading the affidavit of the plaintiffs 
James Curgenven and Samuel Knowles, it 
is ordered by the court that the defen- 
dant Peters do, within a week after ſer- 
vice of this order, or a true copy thereof, 
give ſecurity, by recognizance, to his 
Majelty, with two ſureties, in the ſum 
of 1000/.-to be approved of by Francis 
Ingram, Eſq. the Deputy to his Majeſty's 
Remembrancer of this court, not to de- 
part this kingdom until. he ſhall have 
performed ſuch order and decree as this 
court ſhall hereafter mw in this caule. 
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N. B. eg notice need be given of this 
motion, but the order mult be ſerved, 
under ſeal, perſonally upon the party. 


Be it remembered that 6 
come in their proper perſons 

before Baron of this 

Exchequer, the day of Feb- 


ruary, 
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ruary, in the 35th year of the 
reiga of his preſent Majeſty King 
George the Third, and jointly 

and ſeverally acknowledge them- 
felves indebted to his ſaid Ma- 
jeſty in the ſum of one thouſand 
pp 


3 Joie Curgenven and Dani 
Watkins, two of the executors and de- 


viſees of Hermione Cargey, deccaſed, 


Plaintiffs, have lately exhibited their bill 
of complaint in this honourable court 
againſt Robert Peters, doctor of laws, and 


| Robert Cargey, defendants, for the pur- 


poſes therein mentioned; to which bil 
the faid Samuel Peters hath filed his an- 
ſwer: And whereas by an order of this 
court, made in the ſaid cauſe, bearing 
date the 16:b day of December, 1794, it 


- was, for the reaſons therein mentioned, 
ordered, that the ſaid Samuel Peters 


ſhould, within a week after ſervice of 


the faid order, give ſecurity, by recog- 


nizance, with two ſureties, in the ſum 


of 1000!/. to be approved of by Francis 


Ingram, Eſq. the Deputy to his Majeſty's 


Remembrancer of this court, not to de- 


part this Wagen, wn he ſhall have 
per- 


ever 
min! 
fatis1 
his þ 
looc 
the 
this 
form 
mall 
then 
ſhall 
the 1 
in ful 


Take 
the 
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ne performed { ſuch 6rder and decree as this 


Ig court ſhall hereafter make in this cauſe. 

ly Now the condition of this recognizance 

N- is ſuch; that if the ſaid Samuel Peters 

a- ſhall depart this kingdom before he ſhall 

nd have performed ſuch order or decree as 
this court may hereafter make in the faid 

; cauſe, then the ſaid | | 

iel and each and every of them, their and 

le- every of their heirs, executors, and ad- 

ed, miniſtrators, ſhall and do, well and truly, _ 

bill fatisfy and pay to his preſent Majeſty, £ 

urt his heirs and ſucceſſors, the ſaid ſum of 

ind 10007, and every part thereof.— But if 

* the ſaid Samuel Peters ſhall not depart 

bil Bil this kingdom until he ſhall have per- 

* formed ſuch order or decree as this court 

his ſhall or may-hereafter make in this cauſe, 

ng then and in that caſe this recognizance 

„mall be void and of no effect, otherwiſe 

ed, the ſame ſhall ſtand, remain, and be, 

ters in full force and virtue. | 

of . 

Og- ' #4 D.. 

ſum 6h E. F. 

4 Taken and acknowledged, 

; the day and year above 
de- written, before 
ave | 
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A defendant or- 
dered to give 


ſecurity in 

in a 
week, or in de- 
fault attachment 
to iſſue. 


Ne Exeat Regno. 


A defendant was ordered to give fe. 
curity, by recognizance, with ſureties 
in 4000l. penalty, within a week after 
ſervice of the order upon his clerk in 
court, to perform the order on hearing, 
and in default an attachment to iſſue 
without further motion. Davis v. Heron, 
27th Feb. 1753. Liber Ordin. in Scac, 
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' PPEARANCES to bills and Eng- Appearances 
liſh informations in equity are of ® 
two ſorts, vix. either voluntary or com- 
pulſory. Voluntary where the party ap- Sis 
pears, upon ſervice of the ſubpena, by | 
a clerk in court or ſolicitor; compulſory or compulſorye 
when the party is compelled to appear 
by attachment or other proceſs, | 


But if a party hath only notice that tf proceſs is 


rayed againſt a 
he is named a defendant in a bill, and Befendant, he 


proceſs is prayed againſt him, he hath ga, nd 
a right to appear gratis, and * . 
anſwer. : 


Dela may appear Aber by at- By whom de- 
| fendants may 
tor 1 or in perſon. appear. 


Infants and lunatics appear in their pro- Infants and u- 
natics appear in 
per names, but always put in their an- their proper 
fi . : .” | Fe names, but an- 
wers by their guardians and committees. fierby guar- 
| ; | dian and come 
mittee. 


Defendants who appear by an attroney By 3 


rity parties may 


or ſolicitor, may either do ſo by a letter appear to 
Fx - af 


212 Appearance. 
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of attorney, or other authority for that 
purpoſe, accompanied with a ſtamped 

memorandum or warrant, authorizing 
ſuch attorney or ſolicitor to defend the 
ſuit, by virtue of ſuch memorandum or 
warrant, as preſcribed by the Hat. of 25 
. ch. 80. 


Officers of the The een of the court, "to are al- | 


court appear in 
perſon, or by ways ſuppoſed to be preſent in court, are 


(ppg for that reaſon, it is ſaid, required to 
appear in propria perſond. But, by the 
preſent practice of the court, they may 
appear either by themſelves or their ſo- 
licitors, and their names are always en- 
tered in the public book in the office, 

which records the appearance of al 
other defendants. 


Who defend by Infants, married women, idiots, or 
guardian, . | 
perſons aon compos mentis, defend by 


Euarcuan, 


Who defend by | Lunatics defend by their committees, 


committee. 


In what manner By the fat. of 25 Geo. 3, ch. $0, the 


the tat. direats 


ance following authority is given by the defen. 


to be enrssen Jant to his ſolicitor in the cauſe, 


| # | In 
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bill 


Filed 
day 
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officer 
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i In the Exchequer. 


* 


. 


A. B. is retained to defend by C. D. 
i as his ſolicitor, at the ſuit of J. . by 
1 

'c 7. K. defendant's ſolicitor. 


1 : 2 


. 
„ N. 
—— — 


hut if by an agent to the ſo- 
u- | licitor immediately retained, add) 


re JO by C. H. his agent. 


Filed of record this 
ag day of 1795, 
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ſo- 

Fowler, 
en- | 8 
5 This memorandum or warrant 1s Warrant to de- | 
al fend filed by the 


brought by the ſolicitor, for the defen- clerk in court, 
dant, to his clerk in court, who there- —.— yy 
upon enters an appearance for him in a 

public book uſed for that purpoſe, and 


then files the warrant, 
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The above act requires, © that all And to be fe 
| by him under 
officers of courts to whom it ſhall ap- the penalty of 
pertain to receive ſtamped memoran- . 
dums, upon the commencement or de- 
fence of any ſuit, are to file the 2 5 


under the penalty of 81. yt See. "701 
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| Duty on war- 


rant not to be 
charged to cli- 
ents, except by 
perſons not im- 
mediately em- 
ployed by them. 


of appearing to 


a ſubfæna, as 
preſcribed by 


the 5th general 


rule of the 
court. 


Appearance to 
an injunction 


Appearance. 


te None of the duties impoſed by this 
act are to be charged to clients, except 
that perſons, not immediately employed 
by the parties, may charge the duties 
on ſuch memorandums to the ſolicitors 
for whom they act. Se#. 20, 21. 


A defendant is not bound to appear 
till the return of the proceſs, though he 
be ſerved with it ever ſo long before; but, 
by the 5th general rule of the court, if 


the defendant does not appear on the 


next day after ſervice of proceſs return- 


able immediately, and upon the ſecond 


day on proceſs returnable upon a day cer- 
tain, and on the fourth day after every 
common return, then, upon oath made 
of due ſervice, an attachment is to be 
awarded. 


But in bills for injunctions to ſlay pro- 
ceedings at law, if a defendant appears 


before the ſitting of the court, on the 


next day aſter he is bound to appear by 
the above rule, it is deemed by the pre- 
ſent practice to be an appearance in time, 


ſo as to prevent the injunction being ob- 


tained for want of an appearance; yet 
in ſtrictneſs ſuch a defendant is liable to 
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* attachment, and if it ſhould be made 
out before he appears, he muſt pay the 
coſts of it. 


If a bill be words againſt baron and Bill againſt bares 
feme, for a demand out of the ſeparate l 


ds N 
eſtate of the feme, and the huſband is audehr husbanz 


beyond ſea, and not amenable by the — 


proceſs of the court, yet if the wife be pearand * 


ſerved with a ſubpena, ſhe muſt appear 
and anſwer the plaintiff's bill. Bell v. 
Commiſſary Hyde, 2 Vern. 613. Preced, 
in Chan. 328. Tugwell v. Or" I 8th 
Dec. 1788, in Scac. 


They oy are defendants to a bill They only ary 


defendants 


againſt whom proceſs is prayed. 1 P. again whom 


proceſs is: 


ns. 598. But a defendant may ap- Þrayed. 
pear to, and anfwer, a bill, without being But a defendant 


eee 8" 00e""Y RE 


7 being ſerved 
purpoſe, - _ with proceſs, 


1 2 defendant appears by his proper If a party vp. 
name, and he be properly named in the proper name, 
bill, this cures any error in the ſubpæna, 1 


or in the ſervice of i it; for the defendant _ — 


having once recorded his appearance, — 


en _ iſſue for want of * anſwer. ſervice. 
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Habeas Corpus 
— or pus, 
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Proceedings to take a Bill Pro 
Confeſſo. 


HERE a defendant is taken upon 
an attachment, for want of an 
appearance or anſwer, and the ſherif 
returns a cæpi corpus, it is a motion of 
courſe to apply for a habegs corpus 


thereon, that the ſheriff may bring the 


defendant to the bar of the court, either 
to appear to the bill, or to have his ap- 


pearance recorded according to the Stat. 


of 5 Geo. 2, ch. 25, or to anſwer the 
bill, as the caſe may be, + 


The writ of babeas corpus is a writ 
which iſſues out, and under the feal, of 
this court, in aid of its ordinary proceß, 


directed to the warden of the F leet, 


marſhal of the Marſhalſea, ſheriff, or 


keeper of the priſon in whoſe cuſtody 
the party is, commanding the perſon to 


. whom it is directed to bring to the bar 


of this court the body of the defendant, 


at the return of the writ, to ſnew cauſe 


why he ſhould not * to, and anſwer, 
the 


by 4 big e — 
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Bill taken Pro Confeſſo. 


the plaintiff 's bill, or perform the inter- 
locutory orders or decrees of the court, 
and thereby clear his contempts. 
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George, &c. To the warden of the Form of the 
writ of habeas 
priſon of the Fleet, or his deputy, — er to e per. 
Whereas we are informed that J. S. 
detained in our ſaid priſon in your 
cuſtody, we therefore command you, 
that you bring the body of the ſaid J. S. 
by · what name, or additional name, he 
is called or known, before the Barons of 
our Exchequer at Weſtminſter, on the 
day of to anſwer us touching 
certain articles then and there objected 
againſt him in a certain Engliſh bill 
lately exhibited againſt him, before the 
Chancellor and Barons of our ſaid Ex- 
chequer, by A. B.; and further to do and 
receive what our ſaid court ſhall order in 
the premiſes; and have you there then 
this writ. Witneſs the Right Hon. Sir 
Archibald Macdonald, Kt. at Weſtmin- 
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ſter, the day of in the 1 
year of our reign, By order of court, h 
and _ the Barons. U 
FA | Eliet. b 

| 778 ſd) Fowler. 9 


It 


3 Bill taken Pro Confſſh. 


| How Oar? It is ſerved by delivering it to the 


warden of the Fleet, ſheriff, or other 
perſon, in whoſe cuſtody the party 1s, 
and keeping a copy W 


It the party in Where the party is detained in priſon 


2255 with for other cauſes beſide that ſpecified in 
—＋ the writ, the warden of the Fleet, mar- 
Kchedole wo the hal of the Marſhalſea, ſheriff, or other 
his perſon, having the cuſtody of the party, 
: returns the writ, with the ſeveral cauſes 
for which he is in cuſtody; and thek 
eauſes (eſpecially if they are many) are 
uſually re rurned 1 in a ſchedule ng to 

roy writ. - 


Record of the © If a defendant is brought to the bar by 
bill read the firſt 


8 babias corpus for want of an anſwer, the 


record of the bill muſt be then read to 

him the firſt time; and if he 1s not pre- 

pared to anſwer it, the court will order 

him to be taken by the tipſtaff into the 

cuſtody of the warden of the Fleet, with 

the cauſe or cauſes of his detainer, and 

« order the ſheriff to be diſcharged of him, 

and that the warden- of the Fleet do 

bring him to the bar of the court on 

that day ſeven-night, to have the bill 

Read a ſecond — a ſecond time; and upon being ſo 
_ brought 
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Bill taken Pro Conf: . 


brought up, and the bill read accordingly, 
if the defendant does not anſwer it he is 
remanded into the cuſtody of the warden 
of the Fleet, and ordered to be brought 
up again on that day ſeven-night (if there 
| be a week left in the term, if not, on 
the firſt day of the fittings after the 
term), to have the bill read a third time, Read a third 
when, upon reading the bill, if he does 
not anſwer it, the court will order it to 
be taken pro confeſſo againſt him; and Bill taken yoo 


EE” . confeſſo, and Ore 
the order is in this caſe abſolute, 2 255 
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Thurſday, Feb. 12, 1795. 


Between James Johnſtone, plaintiff, 
And 
{Aran Gordon, Eſq. and others, 
.  velendants. 
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Upon the motion of Mr. of Order to charge 
a defendant 


counſel, on behalf of the plaintiff, in- with the bill the 


forming the court, that the ſaid defen- Thin there are 


dant Thomas Gordon was now brought to dne 
the bar of this court in purſuance of a 
writ of habeas corpus iſſued therefrom, 
directed to the warden of his Majeſty's 
priſon of the Flęet, in whoſe cuſtody 
REES, the 
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the ſaid defendant remained a priſoner 
for debt: It was now prayed, that the 
ſaid defendant might be charged with 
the plaintiff's bill the firſt time; where. 
upon, and on reading the ſaid writ of 
habeas corpus, and return thereon, and 
the record of the plaintiff's bill, it is or- 
dered by the court, that the ſaid defen- 
dant be, and he is hereby charged with 
the plaintiff's bill the firſt time, and that 
he be remanded back into the cuſtody 
of the ſaid warden of the priſon of the 
Fleet charged therewith, and that the 
ſaid warden of his Majeſty's priſon of 
the Fleet do bring the body of the ſaid 
defendant” into this court at Serjeant's 
Hall in Chancery-lane, London, on 72 
day the 24th day of February, inſt. being 
the firſt-day of the fittings of the court 

- .- after this term, in order to be charged 

N wow 1 r 's bill a yen time. 
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Thomas Gordon, EA. 1 5 3 


de fendants. 
By bill : 


117 „ 


Bill taken Pro Confeſſo. 


( Middleſex.) (After reciting the for- 
| mer order proceed as follows.) Now upon 
the motion of Mr. of counſel, 
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Order to charge 
a defendant 
with the bill a 
ſecond time. 


for the plaintiff, informing the court 


that the ſaid defendant was, in purſuance 


of the ſaid order, now brought to the 
bar of this court by the ſaid warden of 


his Majeſty's priſon of the Fleet, and 


therefore praying that the ſaid defendant 


may be charged with the plaintiff's bill 
a ſecond time, the contempts incurred 


for want of his anſwer not having been 


cleared; and upon reading the ſaid order, 


and the record of the plaintiff's bill, it 


is ordered by the court, that the ſaid de- 


fendant be, and he is hereby charged 
with the plaintiff's bill a ſecond time, 
and that the faid defendant be remanded 


back in cuſtody of the ſaid warden of 
the priſon of the Fleet charged there- 


with; and that the warden of his Ma- 


jeſty's priſon of the Fleet do bring the 


body of the ſaid defendant to the bar of 


this court, on the 22d day of April next, 
in order to bq charged with the Pin” 
tiff's bill a thifd time. 


(nid. 
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Medis eſday, the 22d of April, 755. | 
(Title of the cauſe. * 


Order to charge c Mat reciting the laf . of tho 24th 
a defendant 

with the bill the of February, proceed as follows.) Now 
third time, and | 

take the ſame upon the motion of Mr. of 


Fo che. counſel, on behalf of the plaintiff, in- 
forming the court, that in purſuance of 
the ſaid order the ſaid defendant was 
brought to the bar of this court by the 
ſaid warden of his Majeſty's priſon of 
the Fleet; it was therefore prayed that 
the ſaid defendant might be charged with 
the plaintiff's bill a third time, he not 
having put in his anſwer thereto; where- 
upon, and on reading the ſaid order, and 
the record of the ſaid bill, it is ordered 
by the court, that the faid defendant be, 
and he is hereby charged with' the plain- 
tiff's bill a third time, and that the ſaid 
bill be, and the ſame is hereby taken as 
confeſſed againſt the ſaid defendant ; and 
that he be remanded back to his Majeſty's 
priſon of the Fleet charged therewith; 
and that the faid warden of his Majeſty's 
priſon of the Fleet, or his deputy, do 
take the faid defendant into cuſtody ac- 
cordingly, there to remain until he, the 
aid defendant, ſhall have ſatisfied his 
ſaid contempt. = 
| - An 


Bill taken Pro Cmifeſſo. 


An order to take a bill pro ccnfeſſo Order to take a 

being in the nature of a decree upon w 

. ; | © * * - but One defen- 
which the plaintifF is to act, in order to dant. 


obtain the relief prayed by his bill, 


where there is but one defendant againſt 


whom ſuch relief is prayed, then it is 


neceffary to ſtate in the order the term 


in which the bill was exhibited, and 
ſhortly. the purpoſes for which it was 
brought, and the relief it ſeeks againſt 


the defendant; it muſt then ſtate, that 


the defendant being duly ſerved with 


proceſs. appeared, but being in contempt 
for want of an anſwer, proceſs of attach- 


ment, or other proceſs, | iſſued againſt 
him, whereby he was taken into cuſtody; 
| then ſtate the two orders whereon the 


bill was read the firſt and ſecond times, 


and proceed as follows: And the war- 
den of his Majeſty's priſon of the Fleet 


having brought the body of the ſaid de- 
ſendant to the bar of this court, this 
preſent day, to be charged with the faid 
bill the third time, it was therefore 
prayed; that the ſaid defendant might 
be charged with the ſaid bill the third 
time, and that the ſame might be taken 
againſt him as confeſſed; and that the 


to 
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to his Majeſty” 8 priſon of the Fleet ne 
charged therewith; whereupon, and on 
reading the ſaid order, and record of the 
plaintiff's bill, it is ordered by the court, De 
that the faid defendant T. G. be, and he wit 
is hereby charged with the ſaid plaintiff's 
bill the third time; and that the faid de- 
fendant be remanded back to his Ma- 
jeſty's priſon of the Fleet, charged a 
aforeſaid, there to remain until he ſhall 
have ſatisfied the ſaid contempt; and 
that the ſaid warden of his Majeſty's pri- 
ſon of the Fleet do take him into his 
cuſtody accordingly: And it is further 
ordered by the court, that the faid plain. 
tiff's bill be, and the fame is hereby 
taken againſt the ſaid defendant; 7. G. as 
confeſſed: And it is thereupon * 
ordered by the court, that it be, and it 
is here by 1 referred to. Francis « Ingram, Ele. : 
the Deputy to his Wajelty's 8. Remem- 
brancer of this court, 0 tak ce an ac- 
count ( according to the prove of 2 the bill); : 
in taking! of which accou faid De- 
puty Remembrancer i is to FED the ſaid 
defendant all juſt allowani £5; br. _— vs 
the better taking the” fad account, th 
| ſaid deſendant is to be e 


interrogatories as. ele ſaid Deputy Re- 
; membraacer 
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membrancer ſhall direct; for which pur- 
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DI poſe, and for the examination of wit g 
he neſſes in aid of the ſaid account, the ſaid 9 
ity Deputy Remembrancer is hereby armed 1 
he with a commiſſion, and a commiſſion or f 
's commiſſions may iſſue into the country, | 
e. directed to proper commiſſioners, for : 
of the ſame purpoſe if need require: and 
" the faid defendant is alſo te produce be- J 
al fore, and leave with, the ſaid Deputy 1 
ad Remembrancer, upon oach, all deeds, 5 
25 books, 5 papers, and writings, relating 7 
us or concerning the ſaid account, as the ; 
25 N ſaid Deputy Remembrancer ſhall direct: 3 
nM And it is further ordered by the court, 8 
by that the ſaid defendant do pay to the | 
as plaintiff his coſts of this ſuit, to be 1 
KT axed by the ſaid Deputy Remembrancer, . 5 
22 to whom it is hereby referred to tax the 1 
4 ſame: And the ſaid Deputy Remem 8 
m- brancer is to make his report, touching 1 
55 the matters hereby referred to him, with [ 
); all conyenient ſj ed; and this cauſe is to 

de. be put in the Paper of cauſes to be fur- | 

aid ther heard on the coming in of the 

for aid report, w 0 ſuch further order will 

the be made herein as ſhall be juſt, 75 de 

„on order | Dodwell v. Greenway, 24th Jan. ; 

4 1770, in Feac. * B. The bill in this 
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_ Eaſe was taken pro confeſſo, for not an- 
ſwering n 85 two. * 
. * DES, c 


17 « N a 4 F * 
YA i143 3.3 : 4 


Onder to take a 5 9 90 an er was made to take a bill 


bill pro confeſſo 
— —＋ de - pro confe 7 againſt One defendant, 1 m 4 


fendant, 
eſe where Cauſe where another defendant had /an- 
1 ſwered. Mell v. Webb, and mY 
_ 6th Nov. 1793, Lib. Ordin. in Scac. 


Bin taken pro Aſter a bill was taken pro confeſſo, the 


0 pernitied defendant was not permitted to put in 
ä anſwer; and this was ruled on motion 
per totam curiam, in Hugbes v. "Owen, 
_— 299, # in mag 33036108 N 


4 1 
1 


Proceſs to com» - 915 ri 6b executing 1255 whole line 


l appearance 
br anfweer, ſub- of the proceſs of the court to compel 


ſequent to an 

attachment, to an appearance or anſwer, each ſpecific 

iſſue into that „ 

county, city, or part of ſuch proceſs which belongs to 
h . : „ < 1 

the descndant the execution of a ſheriff muſt be di- 


— — rected into that county, city, or town, 


can be arreſted here the defendant-laſt lived-or reſided, 
| and not into any other county, city, or 
town, unleſs the defendant can be a. 
8 reſted therein; but no Nic hil return of 
to be made. bur proceſs ought to be made by the ſheriff 
— of any county, city, or town, except 
into which the that into which the attachment firſt iſſued. 


— So ruled by Lord Chief Baron Eyre. 5 
| 80 


Js 


nt 
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So where the defendant lived in Lon- Proceſs of con- 
tempt iſſued 


don, and proceſs of contempt iſſued into into Middleſex, 


and defendant - 
Middleſex, the court held it irregular, tivedin London, 
ordered to be 
diſcharged the proceſs of contempt with- aiſcharged. 
out coſts, and ordered the anſwer to be 
n g v. en * ke 


1 3 pra bar ſtood out —— * 


all proceſs of contempt for want of his upon a ſequſtra= 


anſwer; and on motion, 10th June, 1766, 
a ſequeſtration was ordered upon the re- 
urn of a ſerjeant at arms. On the 18/þ 
of. the fame month it was moved, as of 
courſe, to ſet down the cauſe upon the 
ſequeſtration, at the ſittings after that 
term, in order to take the bill pro con- 
feſſo, which, upon reading the ſequeſtta- 
tion, was ordered accordingly. Shep- 
heard. v. n Tri rin. term, 1 e 
in Scac. | 1 8 


» > 


The decree * 1 court, in a APY Decree upon 2 
- ſequeſtration 

{kt down upon a ſequeſtration, is always abſolute. 
abſolute, whether it be for want of an 
appearance, or far want of an anſwer. 
In the latter caſe: the reaſon of making Reaſon of the | 
this decree abſolute muſt be, that the Fly thus made.” 
kendant appearing, but refuſing to put in 
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any anſwer at al, che plaintiff is i rendered 

incapable of j joining iſſue, and thereby 

deprived of the opportunity of examin- 

ing any witneſſes; whereas when the de- 

fendant puts in an anſwer, though it be 

inſufficient, yet the plaintiff has It then 

in his power to reply, and prove his 

whole bill, and conſequently 1 is not with- 

out remedy. 2 P. Vn. | Hawkins v. 
Crook ee 7008 of DAE, £00 


ma - Where a 3 is made. upon a PR 
want of an ap” queſtration for want of an appearance, 
ker aßde ver ir. the ſtricteſt caution ought t to be obſerved 
— —— that the ſervice of the ſubpena be regu- 
. for ſhould that be found, irregular, 
| all the ſubſequent proceſs to compel an 
appearance, founded upon that irregu- 


_ baity, will be of no avail, and the de- 


And for the Cree may be ſet aſide. 8 So where. a de- 


ſame reaſon for 


ame fn cree is made upon a ſequeſtration for 
_— want of an anſwer, and any irregularity 
appears in iſſuing or executing the pro- 
ceſs to compel an anſwer, the decree 0 on 

this ground i is liable to be . ſer aſide, 


HOY DON! 311 3101 0 III 


11 D 15001 Fa 10, ng on 238M 
Defendanttaken Sx ere A e KP 15 tak en upon an 
upon an attach- .. 
ment, and a 3 for want 0 of an appparance 0 or 
Capi corpus is re- 151524 


turned chereon. anſwer, and * 2 ; bail-bond to the 
1 
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ſheriff, and the ſheriff returns a cæpi | 


corpus c on the attachment, the defendant 


not being in actual cuſtody, inſtead of 


344 


iſuing a ' habeas corpus, a rule of 4 days - A rule of 4 days 


is given for the 
is given by the plaintiff 's clerk i in court, ſheriff to bring 
the defendant 


by \ which the ſheriff 1 is ordered to bring into court, on 


th 
the body of the defendant into court; are gn 


and at the expiration thereof, upon mo- Wikre, 

tion, and reading the attachment, return 

thereon, and the above-mentioned- rule, 

the court will order a meſſenger to go 

and bring up. the defendant to the bar of 

the court, in whoſe cuſtody he will _— 
charged with the bill the firſt time, and lum. eben“ 

ſtand committed to the Fleet, and there ao ud aint, 

upon the meffenger be diſcharged of the | 2 

boch of the defendant, who will be or- 

dered to be brought v up again to the bar 

of the court on that day ſeven-night, in 

like manner as when brought to the bar 

by 2 meriff under the mY of habeas 

p. e 
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By the the Rature of of the 35 Bos 4% Where deſen- 
313 © 52 -}.; dant refuſes to 
2 5 7 fee, 2, - IS enacted, FE that 1 appear, the 


„ Dp el court may ap- 


be * 
deſendatik be brought into court 7 N point a elerk in 
court to appear 
of vabeas Corps, or other + proceſs 1 ng tor him. * 
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How to proceed 


againſt him. 


ſtatute, appoints a clerk in court to ap- 


he has diſcharged his contetnpts; and 


ance, and then the defendant is com- 


the plaintiff proceeds to iſſue the uſual 


Bill taken Pro Confeſſd. 


cording to the rules of the court, or to a 
appoint a clerk in court, or attorney of an 
ſuch court, to enter an appearance for of 


him; the court may appoint a clerk in 
court, or attorney of ſuch court, to en- 
ter an appearance for him, and ſuch pro- 
ceedings may thereupon be had in the 
cauſe as if the party had d * 
peared. 15 

e Provided, that a decree be made 
againſt ſuch defendant who ſhall be in 
cuſtody or forth-coming, ſo that he may 
be ſerved with a copy thereof before 
any proceſs ſhall be taken out to compe! 
the performance thereof. Sec. 3. 


Where the defendant is brought to 
the bar of the court, and refuſes to ap- 
pear, the court, purſuant to the above 
pear for him, who records his appear- 
mitted to the Fleet, there to remain. til 
when his time for anſwering is expired, 
proceſs of contempt for want of his an- 


wer, and to bring him into court to 
charge 


Th Bill taken Pro Confeſſo. | Bt 


| charge Misbwänh the bilkthe felt, dicond, 
and chird times, as in the ordinary caſe 
of CY bill pro confe 0. 


F 


1808 


-+ Shieh the 28th m Feb. 1758. 5 


Betuee en Sarah Weeks, ſpinſte r, 
| Plain tiff, 


＋ 7 = 


+; 
John Gunſton, and others, defendants, 


By bill. 
5 ( hw}. Upon the motion of Mr. Order for the 


court to appoint 


King of counſel, on behalf of the plain- a derb in court 


to appear for a 


tiff, informing. the court that the above- defendant wha 
named defendant . being in contempt of — a 
- court for not appearing to the plain- 

tiff's bill, a writ of attachment had iſ- 
ſued againſt him, directed to the ſheriffs Ee ; 
of the city of London, whereon the ſaid = | 4 
ſheriffs had returned, that they had at- . 
tached the ſaid defendant: And further | 
informing the court, that by an order of 
this court, made in this cauſe the 117 
day of. February i it was ordered, 
that.one of the meſſengers attending this 
court.ſhould go and receive the body of 
the faid defendant, .and bring him before 
this und to anſwer his ſaid contempt; 
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one 0 the meſſengers attending this 


court had received the body of the ſaid 


defendant, and had now brought him 
before this court; and the ſaid defendant 


perſiſting in his ſaid contempt, by re- 
fuſing to appear to the ſaid bill, it was 
therefore prayed by the ſaid Mr. King, 
that a clerk in court may be appointed 


do record the appearance of the ſaid de. 


fendant, purſuant to the ſtatute of the 


5th year of the reign of his. late Majeſty 

TE 0 King George the Second, and that the 
aid defendant may be committed to his 
Majeſty's. priſon of the Fleet, there to 


remain until he ſhall have fatisfied his 
ſaid contempt; whereupon, and on read- 


ing the record of the ſaid bill, the ſaid 


order of the 115 F Februamy inſtant, 
and the ſaid meſſenger's return thereon, 
the court doth order, that, Mr. Fowler, 
one of the clerks of this court, do re- 
cord the ſaid defendant's appearance ac- 
cordingly; and that the faid (defendant 


Jobn Gunſton be, and he is herebyiondered 


to ſtand, committed to his Majeſty's pri- 
ſon of the F let, there to remain until 


he ſhall have ſatisfied ſuch coſts: 1of:000- 


tempt as he hath hitherto: incurred. 
N.. T his 


mule eee oy 


Mohr This order applies to the caſe 
where the defendant” has given bail to 
the attachment, and is not in the actual 
cuſtody of the ſheriff; for if he had 
been in actual cuſtody, in that caſe the 
court muſt have been moved for a habeas 
corpus for the e to: Rue en 
un e court. 5 D27STQ. ; 220 


18 17 * 7 2 fry 
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Byoal the: dene aſia 5 Ane 25 ch. 25, 1 
for making proceſs in courts of equity — rrkes 
effettual againſt perſons who abſcond, . 
and cannot be ſerved there with, or who 40 order make 
refuſe! to appear if a defendant, againſt — ” 
hom a ſubpæna or other proceſs ſhall 
iſſue, ſhall not cauſe an appearance to 
be entered within ſuch time and manner 
28; according to the rules of the court, 5 
the ſame ought to have been entered in 
caſe ſuch proce had been duly ferved; 
upon an affidavit being made, to the ſatis- 
faction of the court, that the defendant 
is beyond: the ſeas, or that, upon enquiry 
at his uſual place of abode, he could not 
be found, ſo as to be ſerved with ſuch 
proceſs, and that there is juſt g ground to 
bekeve that he is gone out of the realm, 
or otherwiſe abſconds to av] being 
ſerv ed with the proceſs of the court, 

a” the 
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234 | Bill taken Pro Guy 0. 


Pp court may make an order, Air 
the defendant to . at a certain day. 
Sec. I. . 


Ana to be in- The 15 TOO cow obtained, a Copy 
ſerted in the 


London Gazette of it is, within 14 days aſter it is made, 


d f 1 . . ; - 
l. made, and to be inſerted” in the London Gazette, 


Pash chureh and publiſhed on ſome Lord's-day, im- 


pariſh-churc 


alu bel. mediately after divine ſervice, in the 


uſual abode. 


pariſh-church of the pariſh where the 
defendant made, his uſual abode within 
30 days next before his abſenting, and a 
copy of ſuch order 1s to be poſted up at 
the Royal Exchange in London; and if 
the defendant does not appear within the 
time limited by ſuch order, or within 
ſuch further time as the court ſhall ap- 
point, then, on proof made of the pub- 
lication of ſuch order, the court, being 
ſatisfied of the truth thereof, may order 
the plaintiff's * to be taken = conſe 4. 


Sec. I. 


Hudſon v. Perraut, Mich. n 1 768, 


 Formof pro- The affidavit ſtated, that Aa urit of 
— pernni * jubpena had iſſued in this cauſe, directed 
e 54 to the defendants Eleazar Perrott and 


againſt a defen- 
dant abſconding 

— bang Elizabeth his wife, commanding them 
ſerved with Fe to 
proceſs. ef | 


Bill taken Pro Confeſſo. 


to appear in this honourable court at a 
day paſt at the ſuit of the plaintiff, which 
had been ſerved on the defendant Eliza- 
gelb Perrott; that the defendants not 
having appeared thereto, an attachment 
of contempt had iſſued againſt them, 
directed to the ſheriff of Middleſex, who 
had returned a uon eſt inventus thereon; 


and thereupon an attachment with pro- 


clamations had alſo been iſſued againſt 
the defendants; that frequent enquiry 
had been made aſter the defendant Elea- 


zar Perrott at his laſt and uſual place of 
abode, in order for a due execution of | 


the ſaid laſt-mentioned proceſs of con- 


tempt, and that the ſaid defendant might 
be arreſted thereon, but that he could 
not be found ſo as to be ſeryed with, or 
attached by, ſuch proceſs; that there 


was juſt ground to believe that the ſaid 
defendant Eleazar Perrott was either gone 
out of the realm, or otherwiſe abſconded, 
to avoid being ſerved with, or attached 
by, ſuch-proceſs, and was the rather in- 
duced to believe the ſame, for that, u upon 


ſuch « enquiry made as aforeſaid, at the 


uſual place of abode of the faid defen- 


dant, the deponent was informed by the 


f:1d defendant Elizabeth, that her huſband 


had 


237 


on. Io, INE a 
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9ꝙ 9 
2 


had ſome time 1 abſconded, and that 
be did not nde whore! he” Do be 


met with.” N 

„Ae eee ed e 7405 "WW, V. 

Sworn 26th, Nov: 1768, - % zi Ido 
en N enn =. 


Ay 
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7. Parter. 10 og 81 
Monde 260 Nov. 1768, 


| Bermeen : Joby Hudion, dbu 

10.13 And £1 18707 2: 
ti cEkazer Perrott, and Elizabeth 
* N defendants. 

8 1811. LILET. T1953 "0 D 2113 bat 


By bill. 


order to appeer. 7 Meath Ol EY OK the 2 hel 00 
Mr. of counſel for the plaintiff, 
and on reading the affidavit of Walter 
Wi Iams," gentleman, it is ordered by 
the court, that the ſaid defendants Elea 
zur Perrott, and Elixabeili his Ville, do 
5 M to FRE ow a pins bill” on or 


PS aA 71" I3I 4 


£344 3538073 Das 623 je * 5118 Ce 2 


i ben Ae ; Martin for pitt, 
| ne re dowwdo- Ansq bis} 50 


904 915 198 RS 1051 fl #11 
i318} 154 (Title of che cavfer}. * 9D1V19; 
RN DE ELLEN 
order. Landon; — maketh vark: that ke 
* did 


And J 0 


Kin taken Pro ro Ga 1 
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M41 k 


nouns court, 1 in v this cauſe;, begr- 
ing date the 287 day of November laſt, 
whereby it was ordered, that the ſaid 
defendants Eleazar Perrott and Elizabeth 


his wife, ſhould appear to the faid plain- 


tiff's bill on, or before the 234 day of 
this inſtant Fanuary, to. be poſted up in 
z publie place on one of the pillars of 
the Royal Exchange, in the city of Lon- 
don, upon the 1 day af: December laſt, 


and the fame was poſted up accordingly: 


And this deponent faith, that he was 
preſent, on Sunday the 11th day of the 
kid month of December laſt, at the pariſn- 
church of the pariſh, of St. James, within 
the liberty « of Weſtminſter, in the county 


of. Middleſex (in which faid pariſh. the 


fad: defendants laſt reſided, or made their 
uſual, abode, within thirty days next be- 
fore theiꝑ abſegnding themſelves, as this 


deponent is Eredibly informed, and verily 


believes), and did then and there hear a 


copy of the faid order publicly read in 


the ſaid pariſn- church, Dy, the, acting 
clerk thereof, immediately after divine 


ſervice : Ant this Mkpohette father faith, 
that he hath canſed ſearch; to be made in 


the e of his Nhe ters. * 


cer 


fo $iveÞ : 
54 gail! , 
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cer 1 this honourable court, and he is 
informed, and verily: believes, that the 
faid defendants have not, nor hath either 
of them, appeared to the ſaid plaintif' 
bill purſuant to the ſaid order: And this 
deponent further faith, that he hath been 
informed, and verily believes the ſame 
to be true, that the ſaid defendants were 
reſident in the ſaid county of Middliſey 
within /welve months before the inſtitu. 


tion of chis ſuit. Aang 0 


2 mY WW. Willians, 

Sor aka eee e 
2769, Velos N. iq | WM — 

e 6. Pa. | 7 


- Berween Joby. Hugin, Shin 
; And. 
— 5 Elana Perrot and 3 

- Perroty, gelen bo 


ED. 


991 5 bill 


order to ſet a CMiddiefr. * Miche cob an order 
S of this court, made in this cauſe, bear- 
ing date the 28fh day⁴ of November laſt, 
it was ordered, that the defendants Hlea- 
zar Perrott, and! Eliæabetb. his: wife, 
ſhould appear to the plaintiff's bill on or 
babe day , January laſt.— 
ws 5: Now 


— . 


Bill taken Pro Confeſſo. 


Now upon the motion of Mr. 
of counſel, for the plaintiff, informing 


the court that a copy of the ſaid order 


had been inſerted in the London Gazette 
from Saturday 26th day of November laſt 
to Tueſday 29th day of the ſame month; 
and that another copy thereof had been 
poſted up in a public place on one of 
the pillars of the Royal Exchange in 


London; and that another copy thereof 


had been publicly read in the pariſh- 


church of $f. James within the liberty 


of Weſtminſter, being the pariſh where 
the ſaid Eleazar Perrott, and Elizabeth 


his wife, laſt lived and reſided, by the 


acting clerk of the ſaid church, purſuant 
to the act of parliament in that caſe made 
and provided; notwithſtanding which the 


faid defendants, or either of them, had 


not appeared to the ſaid plaintiff's bill: 
It was therefore prayed, that the ſaid 


cauſe might be ſet down in the paper of 
cauſes in this court to be heard on Thur/- 


day the gth day of February next; where- 


upon, and on reading the affidavit of 


Walter Williams; gentleman, and the 
aid Gazette, it is ordered de che court 
N dee Rfſittla *i1% « Yar 
tb e Merlin for line. 
; N. B. On 


Bill taken Pro Confeſſo. 


N. B. On Saturday 25th of February, 
1769, the above cauſe: came on to be 
heard, when, upon opening the ſaid bill 
and reading the ſeveral affidavits, Gazette, 
and orders, and alſo the ſaid bill, the 
court decreed the bill to be taken pro 


ail. 


the- « 
payir 
court 
tiff f 
ſecur 
or wW. 
to be 
direct 


proceedings In order to compela due performance 


Ng 4 

—_— bill of the decree; the act of the 5 Geo. 2, defend 

— the ch. 25; enables the court © to iſſue proceſs See 1 

= —— either by an immediate ſequeſtration of wo. 1 

the real and perſonal eſtate and effects of uw; 

the party ſo abſconding (if any ſuch can f 0 d 

hg be found), or ſuth part thereof as may 518 

be ſufficient to ſatisfy the demands of 

3 ; | within 

the plaintiff in the ſuit, or by cauſing Wl 

poſſeſſion of the eſtate or effects de- ace 

manded by the bill to be delivered to : in 

the plaintiff, or otherwiſe, as the nature wa | 

of the caſe © ſhall require.“ Sec. 1. . 

| 7, * | the de- 
Plaintiff to be ＋ he court may anni order the LY 

bands out of Plaintiff to be paid his demands out of a . # 

AT the eftate or effects ſequeſtered, the cop 

— plaintiff firſt giving ſufficient ſecurity to Won | 


a reſtitution 2 3; 6 | . oa 
— — I abide ſuch order, touching a reſtituti 


dec, 
cant appearing of ſuch eſtate or effects, as the court ſhall 1 60 


think proper, upon the pant of «If 
the ſhall no 


Vol. 


to 


rg 


he 


Bill taken Pro ca. . 


the Jeferdant<to- defend fuch / ſuit, and 

paying ſuch coſts to the plaintiff: as the 

court hall order; but in caſe the plain - on refuſal to 
tiff ſhall; refuſe or neglect giving ſuch — 
ſecurity, the eſtate or effects ſequeſtered, rs 
or whereof poſſeſſion ſhall be decreed oi ® the 
to be delivered, are to remain under the 

direction of the court, either by appoint- 

ing a receiver, or otherwiſe, until the — 
defendant. Legs to defend 150 ſuit.“ ; 


auen 3H 01 TH 1 45119525 


& Perſons out of the realm who may r Perſons out of \ 
the realm af- 


be affected, by ſuch decree, if they re- {Qed by the 


turn=- 
turn within ſeven years after the making — — 


thereof, are to be ſeryed with a copy — ig 
within a reaſonable. time after. their re- — _ 
rn, or their return or public appear-— 

ance ſhall be, known to the plaintiff; 3 
or in caſe they ſhall die before their rez. 
um, and the defendant ſhall, have any 
real” eſtate ſequeſtered, then a copy of 
the decree. | Is Yip be ſerved upon the heir; | 
or if er ona] *. ſtate be ſequeſtered, or 09 e 


poſeſlion 0 to, che plaintiff, . then © 5 
a copy f the 888 i 18 to be ſerved > awd 


FS: 


41213 12 
won 1 EXECULQL,  « or, «dminitracr,” 1. 
| — {1 A 28 Ll ads acc 
dec, 3 225 n 
it! 40 ; 1000 at? 28 20 2 19 2 %*6 Sd ba fog £2 $5 Ow J 
« If perſons; ſerved with fark» copies And after fer- 


vice ſhall nor 


N. not appear, and petition to have the petition ſor a 
rehearing with- 


Vol. : | | R | | cauſe in 


oV 


— fo ſerved is to be abſolutely confirmed, 
Dr Ly +11 Sec. 5, 

Being deren If perſons 65 ſerved with a copy of 

| —— ſuch decree ſhall, within ſix months after 
mal, en ſervice thereof, or not being ſerved ſhall 


ieven Fears, ef, within ſeven years after the making ſuch 


pear, and peri- 
bend. and ge decree, appear In court, and petition to 
a be heard with reſpect to the matter 
thereof, and ſhall give ſecurity for coſts, 
may be admitted to anſwer the bill, and 
| iſſue may be joined, and witneſſes on both 
2 ſides examined, and the cauſe may be 
heard again as if the party had originally 
appeared, and the proceedings had then 
been newly began.” Sec. 6. 
But not appear- © If perſons againſt whom kick "RE 
ing within ſeven 


years to be ab- ſhall be made, their heirs, executors, or 
auteln bare adminiſtrators, ſhall not, within 7 yeas 
aſter the making ſuch decree, appear, 
and petition to have the cauſc reheard, 
and give ſecurity for coſts, ſuch deere 


| ſhall ſtand abſolutely confirmed.“ Sec." 


Not to affect « Perſons beyond the ſeas not to ) be 


* affected by this act, unleſs affidavi ſhall 
have ro" ben. be made, before the making of ſuch 
— Ind be. decree, that ſuch perſon had been in 
— {re OE England within two years next befor: 
the /abpera iflued.” Sec. 8. 


Plain- 


ee mornin — vita months, the decree 


but 
again 
uſed 1 
not b 
abſco 
proce 
ing by 
a day 
to apf 
ſuppo 
had b 
vit, it 


cery, 


want 
after : 
ſhould 
day we 
appear 
1786, 
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Plaintiff proceeded, upon the ſtatute — DY 
of 5 Geo. 2, ch. 25, to compel the de- to appear, ap- 
fendant to appear, by publiſhing him in Ef applied for 
the Gazette; and the defendant having —.— ee 
appeared, the plaintiff now moved for 
the coſts of his proceedings to compel 
an appearance according to that act; but 
the motion was denied, theſe coſts being to 
abide the event of the cauſe. Atwood v. 
Pike, 8th May, 1734, in Scac. 

A defendant was ſerved with a /ubp.2na, A defendant r. | 
but not appearing an attachment iſſued zeted after 

being ſerved 


againſt him, and every endeavour had been with a ſubpoena, 


3 and then ab- 
uſed to execute it, but the defendant could — Ws 


not be found, and it was verily believed he cf the Pro- 
abſconded to avoid being ſerved with the 
proceſs of the court. Theſe facts appear- 
ing by affidavit, Mr. Richards moved, that 
aday might be appointed for the defendant 
to appear purſuant to the ſtatute; and in 
ſupport of his motion he ſtated, that it 
had been determined, upon a like affida- 
vit, in two caſes in the court of Chan- 
cery, the one after an attachment for 
want of an appearance, and the other 
after a ſequeſtration, that the defendant 
ſhould be gazetted; and accordingly a 
day was appointed for the defendant to 
appear. Stodart. v. Stodart, 27th May, 
1785, Liter Ordin. in Scac. | 
R 2 Con- 


Seven bills 
againſt different 
pariſhioners, 
for an account 
of tithes, or- 
dered to be con- 
ſolidated into 
one. 


( 244 ) 


Confolidation of Suits. 


HERE ſeparate bills are exi- 
bited againſt ſeveral defendants, 
which relate to the ſame matters, involve 
the ſame queſtion, and ſeek the ſame 


relief, in order to prevent the expence 


and inconvenience ariſing from a multi- 


plicity of ſuits, the court will order bills 


of this nature to be n and 
united in one bill. 


Seven bills were exhibited by the exe- 
cutrix of a deceaſed vicar for an account 
of tithes within the vicarage of Chew 
Magna, with the chapelry of Dindry 
annexed, in the county of Somerſet, from 
the induction of the vicar in the year 
1764, to the time of his death in 1784. 


The bills being manifeſtly brought againſt 


each reſpective defendant for the ſame 


matters, and praying the fame relief, 
Mr. King now moved, that theſe ſeven 
bills might be conſolidated and reduced 
into one bill, and that the defendants 


4 might have a month further time to 


anſwer 


agel uu, of Suits, 265 


anſwer 4 ; upon which the court 
granted a rule to ſhew cauſe as to the 
conſolidation of the bills; but no cauſe 
being ſhewn, the order was made abſo- 
lute. Pyke Widow v. Brook, and fix other 
cauſes by the ſame Plaintiff. Trin. Tt Tiers, 
1791, in SCAc. 


So where three croſs bills were brought Three crow tilts | 
againſt a rector, 


againſt a rector to eſtabliſn moduſſes, to eſtabiſh mo- 
and each bill involved the ſame queſtion, 10 ON 

and fought the ſame relief, the court Hm. 

ordered theſe bills to be conſolidated into 

one ſutt, and that the defendant ſhould 

only put in one anſwer. Algood v. Dr. 

Scott. Duke of Noribumberland v. Dr. 

Soit, Charlton v. Dr. aw 281 June, 


1788, n Scac. 


R 3 5 nine 
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Injunctions. 


Injunction, A N injunction is a remedial writ, in 7 
888 A nature of a prohibition, iſſiing Wl 7 
out of this court 1 the following caſes, | 

1 1. To ſtay proceedings at law, either 1 

in ejectment cauſes, or in perſonal actions; ww_ 

and herein to reſtrain the negotiating of 3 

bonds, notes, or bills of Exchange, ob. 3 

tained by fraud, or without à valuable you 
conſideration; and alſo to reſtrain the — 
transferring of ſtock in - of the = 2 

lic funds. 95 

2. To ſtay waſte, or damage done, or i 

threatened to be done, to the freehold bc 

or inheritance of another, ad felling 

. timber, &c. 3 

4. 19 quiet poſſeſſion before hearing, Ce 

4. To yield up, quiet, continue, 0! - 

reſtore, poſſeſſion of lands, &c. after _ 

hearing; and herein of root injunc- _ 


tions. 


5. Again 


Trjantfiom. Lo £47 
6. To prevent maltiplicuy of ſuts; 
e, Arr. 


7 I: n inns ee from 
mo at: lau againſt hb En 


8 To reftrain building, by topping 
up anc tent bets. 


9 To reſtrain me infringement. of 
patents; and herein from copying, en- 
graving, &c. and. felling: prints, ard! 
from printing or vending printed on 
of. Hook, Kc. 


10. To reffrain PCA rg the 
court of Chancery, in the fpiritual courts 


ad in de court of Männer. | 


And firſt of Imunctons to er Pro- 
"— at _ | 


: * 
4 


This writ 1s directed to the deGrdant ene 90 
to reſtrain him from proceeding at E ag 
ꝛgainſt the plaintiff, touching the mat. 
ters mentioned i in the bill. It Ea Ars by 


ainſt N Ff 


248 - NMuijunction. 
the order, and under the ſeal, of the 


court, not on account of any ſupremacy 
which this court aſſumes over a court of 
law, but in reſpect of its original juriſ. 
dition as a court of equity, by which it 
controls the party, and not the court, 
from proceeding at law, in the particu- 
lar caſe made by the bill, till the defen- 
dant ſhall have fully anſwered it, and 
this court ſhall have made further order. 


Form of an in- George, &c. To C. D. and to all and 
junction to ſtay | 2 le : 
proceedings at ſingular your counſellors, attornies, ſoli- 
5 citors, and agents, greeting; we firmly 
injoin and command, you, and every of 

you, that from and immediately after 

your receipt or notice of this our writ, 

by you or any of you had, you or any 

of you do not commence, or further 
proſecute, any action, ſuit, bill, or 

plaint, or enter any judgment, or ſue 

out or levy any execution, in any of our 

. courts at the common law, againſt A. B. 
touching any of the matters contained 

in a certain bill of complaint lately ex- 

hibited by him the ſaid A. B. complain- 

ant, before- the Chancellor and Barons 

of our court of Exchequer at Weſtmin- 

ter, ome” you the ſaid C. D. and 
others 
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others defendants; but that you, and 

every of you, do from henceforth wholly _ 

and entirely ſurceaſe and deſiſt from the 
commencing, or further proſecuting, any 

ſuch action, - ſuit, bill, or plaint, and 

from entering any ſuch judgment, or 

ſuing out or leyying any ſuch execution, 

until you the ſaid C. D. (ball have ap- 

geared to, and fully anſwered), the ſaid 

bill, and our court ſhall make further 

order thereupon (but if iſſue is or can This claufe tr 
be joined in any ſuch ſuit or action, then — Tri- 
you may proceed to a trial thereof, but ve 
you are not to enter up judgment, r 
ſue out execution, thereon); and hereof 

you are not to fail on pain of five hun- 

dred pounds, which we will cauſe to be 

levied on your goods and chattels, lands 

and tenements, to our uſe, if you neglect 

to obey this our command. Witneſs 

the Right Hon. Sir Archibald Macdonald, 

Kt. at Weſtminſter, the day of 

in the year of our reign. By order 

of court made the ſame day, and by the 


Barons, 
Eliot. 
(Indorſed) Tour. 
. h 
1 


s |  EaniFion. 


Njunc tion on By 5 Geo. 2, b. 4, it is enacted, that 


ejectment, 


diſtreſs, or a-. On any ejectment, diſtreſs, or action, 
* for rent, if the tenant files a bill for an 
junction it ſhall not iſſue for want ef 
an anſwer, unleſs the plaintiff ſhalt verify 
by affidavit the material 3 of 

his. *. 


Injunction ſtays If a plaintiff obtains an imjunction to 


all proceedings 2 8 
in un ejectment reſtrain proceedings in an ejectment cauſe, 


cauſe before ap- before he appears at law, all proceedings 


pearance at law. 


are ſtayed until anſwer and further order; 
But after ap- but where the injunction is abtained in 


pearance the 
ejectment may An iſſuable term, after appearance, the 


be tried in a 
country eaufe, defendant at law pleads of courfe; and 


— — Joined, and the cauſe may proceed 


to trial without a breach of the injunc- 
So in \ perſonal tion. So in perſonal actions, in country 


actions, in 
eountry cauſes, cauſes, and in an iIſſuable term, the Prac- 
Eefore plea at . | 


law, injunc- tice is, if the injunction 18 obtained be- 


— — fore plea at law, the plaintiff at Jaw can- 


not call for a plea under the claufe in · 


ſerted in the injunction of joining iſſue, 
becauſe he cannot enter vp judgment ſor 
want of a plea, as that would * a breach 
of the injunction. 


E che exife of Where the cauſe of action ariſes in 
action arifes in 4 1 5 f 
Lendan, 1 London or Middleſex, the injunction o 


C 


2 —— | 
+ * 


n 


— — — 
rn 
n — — 3 


2 ty 7 wy . * 
— . 
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* this court Teſtrains all manner of pro- within ge 
miles thereof, 
* ceeding at law until anſwer and further the injunction 
| ſtays ail pro- 
* order; 3 and e 111 every term. ee e an · 
1 ſwer and fur- 
5 ther order. 
1 By the ſtatute of 4 & 5 . ch. 16, Manner of ob- 
x taining this 
| proceſs of ſubpæna may be taken out by writ. 
a plaintiff, and ſerved upon a defendant, - 
| previous to the filing of a bill which 
0 prays an injunction. But the bill muſt 
e, be filed the day after ſervice of the ſub- 
555 pena if returnable immediately, and in 
5 two days after the return thereof if the 
i ſame be returnable on a day certain; for 3 
he: an injunction is never to be granted be- 
ad fore bill. 4 Jn/tit. 92. 1 Vern. 156, 
ed EO 5 5 1 4 
W On a /ubpena returnable immediately For want cf an 415 
' . 2. 3 1 e appearance I & 
* againſt a party reſident in London, or where the de- i 
wy 5 Te | ſendant lives. in its 
od within five miles thereof, if he does not London, or 73 
© e 8 h bill b fi within fi ve bt | 
enter an appearance to the bill, before tes. 45 
a the fitting of the court, on the ſecond hy 
Wy” day after being ſerved with the writ, by 
ws upon an affidavit of ſervice, and pro- i 
for ducing to the court an attachment againſt 8 
ch. the defendant, as evidence of his con- 418 
tempt, for want of an appearance; it is 53 
i a motion of courſe to apply for an in- 3% 
5 junction, which is always granted until if 
0 | | | tot 
| anſwer and further order, 45 
bi 


raps 
2 


- 
S 

7 
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. . 
„ er 
—_ 

B 


=—_  Injuntti. 


For want of an In like manner where a ſubpæna iſſues 


3 returnable on a day certain, whether the 


c — BY defendant reſides in London or in the 
country, if the defendant does not enter 
an appearance, before the ſitting of the 
court, on the third day after the return 
of the writ, upon an affidavit of fervice, 
and producing an attachment for want of 
an appearance, it is alſo a motion of 
courſe to apply for an injunction until 
anfrer and further order. 


Injun&ion Where the bill prays an function 
prayed againſt a 
peer or peereſs, againſt a peer or peereſs of the realm, a 
bow obtained. N : 

letter miſſive, and an office-copy of the 


bill, muſt be firſt ſerved upon fuch de- 


fendant; and not appearing thereupon, 


on an affidavit of ſervice, the court is 
moved for a ſubpæna, to which, if the 
defendant does not appear, or appearing 
does not anſwer in time, an order is ob- 
tained of courſe for a fequeſtration to 
iſſue, unleſs cauſe in a week after fervice 
of the order; and immediately after ob- 
taining this order (i. e. the fame day), 
the court is moved for the injunction. 


# defendantis If the defendant is a member of par- 
2 member of 


e liament he muſt be ſerved with a fubpena 


upon an affi ca- 
vir 


D 


and 


718 


od 
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and an office-copy of the bill, to which vi ef fervie 


5 a ſequeſtration 
if he does not appear in time, the court is firſt moved 
is moved of courſe, upon an affidavit of 9 
ſervice, for a ſequeſtration for want of 

an appearance, and then -immediately a 

ſeparate motion is made for an injunction 

upon the ſequeſtration, So in like man- 

ner if he appears, but does not anſwer 

in time, the court is moved for a ſe- 
queſtration ni, and an injunction will 

be granted thereon in like manner as an 
injunction iſſues upon an attachment 

inſt a perſon not privileged. 


Where a defcindanc appears in time he For want of an 
anſwer in a 
muſt anſwer the bill by that day ſeven- town cauic.* 
night, after it is delivered over to his 
clerk in court, or the plaintiff will be 


intitled to move for an injunction at the 


ſitting of the court the following day, 


becauſe till the court ſits the injunction 
cannot be moved for. In this caſe the 
attachment (like that for want of an ap- 
pearance) only iſſues pro formd in order 
to ground the motion for the injunction, 
but is never executed. The more ordina- 
ry practice which now prevails (where the 
defendant's anſwer cannot be put in with- 
in the time limited); is, for the defendant's 
clerk 


ET 


clerk in court to ſignify to the plaintif”s 


clerk in court that he may move for the 


injunction upon the defendant's praying 
time to anſwer; and it 1s incumbent upon 
him to obtain an order for a month to 
anſwer, the ſame day on which the order 
is made for the injunction, or the de- 
| ſendant is liable to an attachment. 


For want of m A defendant in a country cauſe hath 
— —ͤ— the ſame time allowed him to anſwer an 
injunction bill as a defendant in a town 

cauſe, namely eight days from the deli- 

very of the plaintiff's bill, and before 

the fitting of - the court the following 

day; fo that if a defendant, reſiding in 

the country, does not come to. town, 

and put in his anſwer within that time, 

the plaintiff may move of .courſe for an 

injunction upon the defendant's praying 

a dedimus, and the injunction continues 

until anſwer and further order. In this 

caſe a defendant, by the courſe of the 

court, hath time, to the ſecond return of 


the following term, to take his anſwer by 


a dedimus; and if he ſhould want further 


time (the proceeding being in his own 


delay), he may apply to the court for it 
as in the common caſe, vz. an order 
| 5 for 


Tug untizon. 


tor fix weeks, and on the EXPIration of 


that, another order for a nbath. 


253 


Where an action at jaw is commenced Injendion to 


by a party reſiding abroad, out of the 


Juriſdiction of this court, againſt a de- 
fendant refident in England, it is uſual 


for the defendant's attorney in the action 


{tay proceedings 


at law, where 


the plaintiff in 


the action re- 
ſides abroad, 


how obtained. 


to apply to the plaintiff's attorney therein, 
to know if he will accept of a ſubpænu, 
on behalf of his client, to appear to an 


injunction bill in this court; upon the 


vrit being tendered, if he refuſes to ac- 


cept it, affidavit being made of ſuch an 
application and refuſal, the court (with- 


out notice being given of the motion) - 


will order, that ſervice of a ſubpena, 
upon the plaintiff's attorney in the action, 
ſhall be deemed. good ſervice upon the 
defendant in equity. | 


An order is thereupon drawn up and 
entered, and an office-copy of it made 
by the regiſter, a true copy of which, 


Service upon 
the attorney at 
law good ſervice 
upon the party. 


together with the /15pana, or a copy of 


ig are ſerved upon the attorney, who 


cauſes an appearance to be entered 


accordingly; but if he neglects ſo to 
do, then, upon the expiration of the 
return of the /ubpana, and an affida- 
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Injunction. 


vit of the fats ſtated by the bill, an in- 


junction is moved for on an attachment. 


In what man- When the eight days for anſwering 
ner this injunc- 
tion is obtained this bill are expired, an attachment pro 


for want of an 
appearance os formd is made out againſt the defendant 


anfwer. 


ſheriff of Middleſex; and on producing 
the ſame to the court, and reading an 
affidavit made by the plaintiff, verifying 
the facts ſtated by his bill, a motion is 
made for an injunction without notice, 


and if the court is fatisfied with the 


merits of the plaintiff's caſe, the injunc- 
tion will be ordered to iſſue tall anſwer 
and further order. 


in junction fre An injunction ring been obtained 


aſide, the affi- 
davit not veri- upon an affidavit which did not verify 


| — — the charges in the bill, Mr. Plumer 
in the bil moved to ſet it aſide with coſts, for that 
the plaintiffs had ſtated by their bill, that 

the -bills of Exchange in queſtion, for 

which the action was brought, were lent 

for the defendant's accommodation, 

whereas by their affidavit they had ſworh, 

that theſe bills were given to the defen- 

dant to pay the balance of his account 

to e * 15 found to be erro- 


* 


for want of an anſwer, directed to the 


ment 
paid, 
attor: 
reſid 
but tl 
tisfy 1 
a freſ] 
court 
ena 
action 
party; 
the 01 
upon 1 
or in 
Var 


| Tnjunfion. * 


neous. Upon this variance between the 
bill and the affidavit, the court ſet aſide 
the injunction with coſts. Nunes v. 


Jaffray, 10th July, 1795, in Scac. 


N. B. Upon this occaſion the court 
obſerved, that in theſe caſes it was not 
expected a plaintiff ſhould verify all the 
allegations in his bill with the ſame pre- 

W ciſion as was required 1 in an anſwer ; but 
only to ſubſtantiate in his affidavit that 
material head of equity in his caſe, which 
intitled him to an injunction. 


Where coſts were taxed upon a judg- In what caſe 


the court re- 
ment, as in caſe of a non-ſuit, but not fuſed that ſer- 


paid, enquiry was made of the plaintiff's Atney donld 
attorney in the action where the plaintiff the part. om 
reſided, that the coſts might be paid; 
but the attorney not only refuſed to ſa- 
tixfy the enquiry, but threatened to bring 
a freſh action. Upon theſe grounds the 
court was moved, that ſervice of a ſub- 
}eng upon the plaintiff's attorney in the 
ation, might be good ſervice upon the 
party; but, per curiam, this differs from 
he ordinary caſe of ſerving a ſubpæna 
upon the attorney in the action at law; 
or in this caſe there is no action either 
Vor. I. 8 8 
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Injunttion. 


commenced or depending, and though 
the coſts are not paid upon the judg- 
ment, they are merely perſonal to the 
party; and as to the threat uſed by the 
plaintiff's attorney, we cannot, upon that 
circumſtance alone, order rhe ſervice of 
a ſubpæna upon him, as that will be 
time enough when a freſh action is 
brought, Cecil v. Reilly, 1 _ Nov. 
178 85 in Scac. 


ee was made to the court, 

that ſervice of a ſabpæna upon the attor- 
ney at law for the defendant Gillam But- 
ler, might be good ſervice upon Butler, 
The affidavit on which the motion, was 
made ſtated, that in the preſent term 
(Michaelmas 1787) ſeparate; actions had 
been commenced in the name of; the de- 
fendant Paul Wentworth againſt the ſeve- 
ral plaintiffs as under-writers, on the 
policy of inſurance, upon the ſhip Pe- 
nelope mentioned in the bill; to ſtay 
which actions the plaintiffs prayed an in- 
junction and a commiſſion. That al- 
though the actions were brought in the 
name of Wentworth, the ſame were in 
fact brought on the account, and for the 
benefit, of the defendant Butler ; and 
DT | p 5 that 


btrjun#ion:; 
chat Wrriteborth had declared that the po- 


licy Was affected by hint 6h the accotdfit 


of Buil#, and by Hs directions, and 
_ Butler Was the perſon intereffed 

That it alſo fiirthtr apptared, 
by — papers which had been pro- 
ducecd to tht under-writers reſpecting 
this mfuratice by Nenworth, and Ao 


by Bis attöf Hey, flick Butler refided at 
Cape Bells; in the provinct of New 


Bruiffeitk irt America, and that an ap- 
plication hatf been made to the attorney 
in the actions to accept of a. fab pænm, 
and appear for the defendant Butler, but 
which he rëfuſed; ard it * beifig admitted 
that no declaration had yet been delivered, 


the court refuſed to grant the motion. 


Anger tei and others v. Wentworth and 
others, "WY Nov. 1787, in Scac. 5 
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The inder of this FR 10 reſtrain The force of an 


a party from Procecditig at ai in 4 town 
cauſe, ſtays all Proceedings whateverfrotn 
the time the injunction is ſerved; an it 
would be deemed a breach of the injunc- 


tion in a patty, or His attottiey,” to Pro- 


ceed ohe ſtep at law after being e 
witha LY of this writ. 


l 


3 ES. 


} 


cr ina . 
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Its effect in a 
country cauſe. 


Difference be- 
tween a town 
cauſe anda 
country caufe. 


ordinary 


Injunction. 


This writ is of equal force in a country 


_ cauſe as it is in a town cauſe, where the 
bill is filed in Michaelmas or Eaſter 


terms, but in the two iſſuable terms the 
practice is otherwiſe ; for in theſe terms, 


if the plaintiff at law has ſo far pro- | 


ceeded in his action as that he can join 
iſſue therein, in that caſe he is permitted 
to go to trial at the following aſſizes, 
and the injunction only ſtays judgment 
and execution; but though this is the 
of the court, caſes do 
occaſionally occur (eſpecially in matters 
of title * and diſcovery) where the court 
will reſtrain the trial at law till after 
anſwer. 


The reſidence of the defendant uſually 
regulates the proceedings of the cauſe, 
which, in common acceptation, either 


becomes a town cauſe or a country cauſe, 


according to the place. in which the de- 
fendant reſides ; and hence it is that the 
rules adapted to cauſes ariſing in town 
or country govern their reſpective ro- 
ceedings. But where a defendant reſi ides 
partly in London ; and partly | in 'the 


© Hill ant Wife. ric nee Eine fe 
Trin. tern, 1789. „ 
A 5 coun- 


| T2. mv Q &, oa 8 
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country, in that cafe reference is to be 
had to the place where the ſubject matter 
of the cauſe ariſes, as in the caſe of Sir 


TW 


James Lowther v. The Dake of Portland, 
in this court, in which the court faid, 
that as the ſubject of the cauſe aroſe in 


the country, though the defendant was 
then reſident at his houſe in London, the 
cauſe ſhall be W a country cauſe. 


But Sona the cauſe of the action at A A caſe arifing 
law may arife in the country, yet by lay- m may become a 


town cauſe by 
=__ ihe ve- 


ing the venue in London or Middleſex, 


country 


it gives that relation to the cauſe in equity or or Middleſex. 


as to conſtitute it a town cauſe; . and 
hence it becomes neceſſary to enquire, 
after an imunction is obtained in an iſ- 
ſuable term, whether the venue be laid 
in town or in the country; if in London 


or Middleſex all proceedings at law are 
of courſe ſtayed, as in a town cauſe, and 


the plaintiff at law cannot proceed to 
mw... 


Where a defendant appears and an- How an 1 
ſwers within the time preſcribed by the — 


rules of the court, an injunction to tay a 
proceedings at law can then only be obC- 
tained by the ſeveral ways following: iſt, 


81 upon 


as appeared 
— 
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Ljunction. 


upon the inſufficiency « of the defendant's 
anſwer, and this may be, upon opening 
a material exception taken to the anſwer, 
or by ſetting down the exceptions to be 
argued i in the ordinary way; or, 2dly, the 


injunction may be moyed for upon the 
merits, as confeſſed in the anſwer, 
Where an injunction is moved for upon 


opening a material exception, and that 
Exception ſhall be held immaterial, or 
ſhall appear to be anſwered, the plaintiff 


cannot then go upon any of the other 


Upon the in- 
ſufficiency of 
the anſwer. 


exceptions; but where the exceptions are 
ſet down to be argued, the plaintiff may 


proceed to argue all the exceptions, and 
if one of them be allowed, an injunRtion 
is then moved for as of courſe. 


Where an anſwer to an injunction bill 
is foupd inſufficient, the plaintiff may 


immediately file exceptions thereto, and 


Notice of mo- 
tion for an in- 
junction upon 
opening a ma- 
terial exception 
or merits. 


give the following notice of motion to 


the defendant” s clerk in court. 


In the Exchequer. 


5 
Take notice that this howeeile court 
will be moved on next, or ſo 
ſoon after as counſel can be heard, that 
| a 


lat 


Injunction. 


an injunction may iſſue upon opening a 
material exception to the defendant's 
anſwer; or in cafe the exception ſhall 
not be held material, then that an in- 


junction may iſſue upon the merits. 


Dated this day of 1795. 
7. S. plaintiff's ſolicitor. 


Where the court orders an injunRion Upon the me». 
- upon the merits, it is always continued 


till the final hearing of the cauſe; but if 
the caſc involves matters of account, and 
it is uncertain on which ſide a balance 
may be found, the court ſometimes or- 


ders an injunction, upon the parties con- 


ſenting to go immediately before the 
maſter, and let the account be taken be- 
tween them without delay. 


This 1 though grounded 
upon an interlocutory order, has all the 


effect of a decree to account without the 


expence of it. The account is as open 
to be inveſtigated by both parties as 
after the hearing of the cauſe, and they 
may exhibit interrogatories before the 
maſter for the examination of each other, 
or their witneſſes; the ſame power being 


8 4 given 


263 


* 
"Y 
# 4 
1. 
$ 


204 


InjunRtion till 
the hearing. 


Injun#tian. 


given to him to, take;the-account. under 
this interlocutory, order as under a decree, 
Either party may purſue, the account ſo 
as to obtain the maſter's report upon it, 

and. when, that is made, the cauſe, is ſet 


down to be heard thereon in the general 


paper of cauſes, under the claſs of re- 
Ports for the Hugh deciſion, of; the court. 


*- 1:012191 


George, Ke. To C. D. and to all and 
fingular your counſellors, attarnſes ſoli- 


citors, and agents, greeting; whereas 


A. B. complainant hath-. lately exhibited 


his bill before the Chancellor and Barons, 
of our court of Exchequer at Weſtmin- | 
ſter, againſt you the ſaid C. D. defendant, 


praying relief touching the matters therein 
mentioned: And whereas by an order of 


the ſaid court, made in the ſaid cauſe, on 


the , day of it was ordered 


that an injunction ſhould iſſue, under the 
ſeal of our ſaid court, to reſtrain (here 


inſert ibe Words of the order), until the 


hearing of this cauſe, or until our ſaid. 


court ſhall make further order thereupon; 
We therefore firmly injoin and command 


your: and every of, oh, that from and 


5 immediately af ter your receipt or notice 
Ea, * our writ, by 3 of you 
— had, | 


— 


| Injunction. 


had, you or any of you do not com- 
mence, or further proſecute, any action, 
ſuit, bill, or plaint, or enter any judg- 
ment, or ſue out or levy any execution, 
in any of our courts at the common law, 
againſt A. B. touching any of the mat- 
ters contained in his ſaid bill of com- 
plaint, but that you and every of you do, 
from henceforth, wholly and entirely 
ſurceaſe and deſiſt from the commencing 


or further proſecuting any ſuch action, 


ſuit, bill, or plaint, and from entering 
any ſuch judgment, and ſuing out or 
levying any ſuch execution, until our 


25 


faid court ſhall have made further order 


in this cauſe to the contrary; and hereof 
you are not to fail on pain of Fool. 


which we will cauſe to be levied on your 


goods and chattels, lands and tene ments, 

to our uſe, if you neglect to obey this 

our command. Witneſs, &c. the 

day of in the year of our 

reign day order of court made the ſame 

ny and 07 As n 
e | | Eli, 
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Where akon are Fit generally, | ae 
and our of which a material exception ein wo 


allowing excep- 


114. 1 | 34 0 5 f Py hath tions gereralby. 


Injunition. 


Aa not. been ſelected, as before men- 


tioned, a rule of ſour days is given to 


argue theſe exceptions, one day incluſive, 
the other excluſive, on the firſt Tueſday, 


Wedneſday, or Friday, in term, on 


which ſuch rule ſhall expire; and if one 


or more exceptions: are allowed, it is 2 


motion of courſe,” upon the allowance 


of the exceptions, to apply for an in- 


junction. immediately, which will conti- 
nue until the exceptions. are fully an- 


ſwered. (See the general rule of the court, 


of the th of May, 1794, touching ar. 


| gang exceptions, . title e b * 


Or vpon ſub- 


Mi ſſion to 
anſwer them. 


Or x pon over- 


ruling the de- 


tendant's plea 


er demurrer. 


If a Auen . to e ex- 
ceptions, he muſt fignify his ſubmifſion 
to the adverſe clerk in court two days 
previous to the day of argument; and 


upon ſuggeſting to the court, that the 


defendant hath ſubmitted to anſwer the 


exceptions, an injunction is granted of 


cnurie until anſwer and er order. 


7 1 e may Bend to pen of 

2 plaintiff's bill, ſo he may demur to 
5 part thereof, and anſwer the reſi- 
due and if, upon the argument of the 
plea or demurrer, either of them ſhould 
be 


and 
dem 
dem 
orde 
libet 
MUC 
advi 
the 

Man 
cas. 


"A 
lator 
filed 
bill 1 
clerk 
at li 
point 
court 
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2 be ovetruled, the plaintiff will be intujed 
) ol courſe to moye for his injunction 
x upon chat ſuggeſtion. And if boch he 


, plea and demurrer ſhould be allowed, 

n ſome equity may be ſhewn for granting 

© or continuing an injunction, arifing our 

2 of the defendant's - anſwer put in en 

e ſuch plea ang men 1 7 

— 8 5 8 . : | 

þ 3th Andes 1 in a ii plea, Demurrer, plea, 
and anſwer, in- 

— and anſwer,” to an injunction hill; the junction or- 

, demurrer and plea being argued, the Hs.. 

wa demurrer was overruled, and the ples 


ordered to ſtand for an anſwer, with 
liberty to the plaintiff to except ta ſa 


* much of the anſwer as he ſhould be 

n adyiſed, and an injunction ordered upon 

vs the merits confeſſed in the anſwer. 

1d Mangfield v. cu 1a¹¹ May, man 4 is 

he Wraps. 

he ef . 

of A 3 ow 8 as a di- Injunction 
latory proceeding, is required to be — 2 
filed within eight days from the day the ter 

of bill is delivered over to the defendant's 

to clerk in court, in which caſe a plaintiff is 

ſi- at liberty to. apply to the court to ap- 

he point a ſhort day tor arguing it, and the 

ld court uſually appoints the argument in 

be _ - three 


* 8 rjandtion. 


_—_ | three days after; but if a ai 
” negleQs to avail himſelf of this order, a 

rule 18 given by the defendant's cler 
in court to argue the demurrer on the 
Wednefday feven-night following; and 
if the demurrer ſhould be overruled, the 
plaintiff may immediately move for his 
injunction, which will be ordered to 
continue till anſwer and further order. 


Inſanctien my Where a plea or demurrer is filed, 
de granted for 5 
want of a pa and a rule is given to argue them, and 


or denvirrer, 


being ſet down they are omitted, or neglected to be ſet 
—— a> down for argument, or if ſet down for 
. argument they ſhould be abandoned by 
the defendant's counſel, at the time they 

are called on to be argued, the plaintiff's 

counſe} may then move, that the plea 

or demurrer may ftand overruted ; this 

will be ordered of courſe, and an injunc- 

tion granted upon that ſuggeſtion until 


anſwer and further order. 


In function to This writ is ſerved by delivering 3 
it edi a | ; 
d copy of it to the defendant and his 


Exved. 


fame time ſhewing the original writ under 
feal. 


Al 


attorney in the action at law, and at the 


Tyjuniion. 


All other writs of injunction muſt i Ag; Oboe welto of 

how 

like manner be ſerved upon the parties, ferved. | 

who are thereby. reſtrained from doing : 

or committing certain acts therein men- | 

tioned; and whatever they do, or ſuffer 

to be done, in breach of ſuch injunction, 

is deemed a contempt of the authority 

of the court, and PR «pens 
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Its origin. "oy is EVR ihe a ; prohibition 
| went out of Chancery againſt tenant, 
buy the courteſy, in dower, or as guar- 
dian, at the prayer of him who had the 
inheritance, to inhibit waſte, and that be- 
fore waſte committed. 2 nf. 299. 


The aſhes So nov an injunction ſhall be granted, 


inſt whom it . K 
ſhall inne. upon an affidavit of waſte committed, 


to inhibit any waſte to be committed by 
tenant for life or Venn. Prac. Rep. 
212, 213. 5 


To what it hall Or to inhibit meadow or other 


extend to re- 


drain waſte, . paſture, not ploughed within twenty 


years, being ploughed. 1 Ch, R. 14, 


189. nee * 


So to inhibit antient l being 
throun down. Fra. Reg. 5 212. 


=_ & 3! 03 101. 191 Ty 


- Or fuſs being pulled down. 2 Ci, 
Ch, 32. : Proc. Reg. 212. 
| And 


If 
his! 
one, 
dired 
and 


cour 


cutti 
till 
truſt 


ils 


0 


Trjunckion to Stay Waſte. 


And it ſhall be granted alſo againſt 
tenant, after poſſibility, &c. if he pulls 
down the _ ws 2 Ca. _ 8 | 


Or againſt kin * in pied of a 


truſt, &c. is not liable to an a of 


waſte, | Did. 


If lands are limited to A. for life; to 
truſtees to preſerve, &c. to firſt, &c. 


ſons of A. in tail, remainder to B. for 


life, to his firſt, &c. ſons in tail, rever- 


ſion in fee to A. the court will grant in- 


junction, at the ſuit of B. (though he 


has not the immediate remainder) to ſtay 


4. from cutting timber; or the court 


will grant an injunction, at the ſuit of 


the truſtees, to preſerve, & c. Perrot 
v. Perrot, T. 1744. 3 Ait. 94. 


If a father deviſes lands to his ſon and 


his heirs, but if he dies before twenty- 


one, without iſſue, to his daughters, and 


directs in that caſe the lands to be ſold, 
and the money divided among them, the 


court will grant injunction to prevent 


cutting timber till the ſon is of age; for, 
till of age, he ſhall be conſidered as 


truſtee of the inherirance for the benefit 


of 
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Injuntion to Stay Waſte. : 


of the daughters. wen v. Lua, 
M. 1744. e . + 2 


Where the defendant had a piece of 
water ſupplied by the ſame ſtream from 
which a mill was ſupplied, and ſometimes 
kept back the water, and at other times 
let it in, in ſuch quantities, that the mill 


was overflowed; an injunction was granted 


to reſtrain him from preventing it flow- 


ing in regular quantities. 1 Ch. Ca. 574. | 


The court will grant an imuntion to 


reſtrain tenant for life, without impeach- 


ment of waſte, from cutting down trees 
in lines, or avenues, or ridings ina park, 
whether planted or growing naturally, 
or trees not of a proper growth to be 
cut. Packington's caſe, P. 1745. 3 
Ak. 21 * | 


So alſo to reſtrain him 8 "= IN 


the manſion-houſe; and not only fo, but 
will oblige him to put it in the ſame plight 
in which he found 1 it. Prec. Ch. 4 54: 


. 


| hs a 3 tenant * life by a will, 
with permiſſion by a codicil to cut tim- 


ber, during her * at ſeaſon- 


e | 


Tyjundtian is Sten Wale. - . = 


able times, Hall. be reſtrained by injunc- 
tion from cutting ornamental or imma- 
ture timber. 1 C8, . 166. 


179 
i 4 


"Ws; if hos het deviſed to 8 8 ſold, N 
other. lands to be purchaſed, in which H. 
ſball be tenant for life, without impeach- 
ment of waſte, the rents and profits of 
the eſtates to be ſold to be to the uſe of 
the, per ſons-; Who would be intitled to 
thoſe of the eſtates to be purchaſed; the 
tenant for life cannot cut down funber | 


on the land to be ſold. n 9. 


+ 3 ile 111 


The 5 © nil grant an Cs. to 
ſtay waſte, at the ſuit of the ground- 
landlord againſt an under-leſſee, who 
holds by leaſe from the original leſſee. | 
Tarrant v. Lovel, H. 1750. 3 Ak. 723. 5 


Or againſt a tenant for life at the ſuit 
of the remainder-man in fee, though 
there is an invexmedliats en Lid. 


Or 3 a . in 1 fee i in . Againſt a mort» 


gagee in fee in 
ſeſſion for cutting timber, if he does not pottedion. 


apply the money in aſmking principal 
and intereſt. So againſt almortgagee 
for years. Leid. . Tate * | 
Vox. I. " This 1 


8 
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Tnjunfion to Stay Waſte. 


Againſtamort= This court granted an injunction againſt 


gagor. 


a mortgagor from committing waſte upon 


the mortgaged premiſes. Pitman v. 


Hodges, 29th April, 1784, in Scac. 


N. B. The court at firſt heſitated 
whether this injunction ought to be 
granted or not, upon the common prin- 
ciple which courts of equity grant in- 


junctions to ſtay waſte. The application 


being new in this court, Mr. Mitford 
was aſked, as amicus curiæ, whether he 
had ever known a motion of this kind 
in the court of Chancery? To which he 
anſwered, that an injunction of this ſort 


had been oranted by the court of Chan- 


cery, and that an attachment had iſſued 


for a breach of it. 


If tenant for life, without impeach- 
ment of waſte, has cut timber, fo as not. 
to leave ſufficient for repairs, the court 
will reſtrain him from cutting any more 
without leave of the court. Aſton v. 
CE 1140 16.3 : 


The court will grant an injunction, on 
a forcible entry, againſt commiſſioners 


of turnpike digging gravel in land leaſed 


for 


w] 
in 


Jiunction to Stay Waſte. 2756 
for 21 years, and turned into a garden, | 
| whereof the plaintiff has been three years 
x in poſſeſſion. Hughes v. Morden's Coll. 


M. 1748. 1 Vegz. 188. 


] To reſtrain rector from cutting timber 
in the church-yard till hearing, except 
for repaiting parſonage-houſe, outhouſes, 
chancel, or pews. Stareby v. Francis, 
M. 1741. 2 Ath, 217. 


But it ſhall not be granted agaifiſt him In what caſes 
who has the inheritance, unleſs he be it Ow 
only a truſtee, or in ſuch like ſpecial 

caſe. Prac. Reg, 212. | : 


1 5 . 
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Nor againſt him who has an eſtate 
dipuniſhable of waſte. Prac. Reg. 212. 
Contra if he pulls down the antient and 
capital houſe, &c. per Chancellor. 2 Ca. 
Gb, 32. . 1'Salk. 161. 1 Ch. R. E. of 
Oxford, 10. 1 Ver. 2 3 


Nor againſt a leſſee who had agreed to 
pay 20s. an acre, per annum, increaſe of 
rent, 2 Vern. 119. | | 


Yet if a leſſee, without impeachment 
of waſte, about the end of his term, 
- 12 | in- 


276 Hnjunction to Stay Waſte. | 


intends to cut down all the trees, &c: an 
injunction ſhall go, for that is contrary 
to the public good. R. 1 Kol. 380, J. 5. 


But nobody can ſue in equity againſt 
a a leſſee, without impeachment of waſte, 
for damages for pulling down houſes, or 
cutting down trees. 1 Rol. 379, T. 


Although he avers that there was an 
agreement that the party ſhould not com- 
mit voluntary waſte; for there cannot be 
an averment contrary to a deed. R. 1 


Rol. 379, 1. 40. 


In a ſpecial caſe, on a particular right, 
the court will not grant an injunction 
before anſwer. Attorney-Gen. v. Doughty, 

3.2749. 23 Fat..453-: 


Nor againſt The court will not grant an injunction 
digging mines, 3 , : 
where defen- to ſtay digging mines, where the defen- 


—— me tant claims the inheritance, till the an- 
| ſwer is come in, or defendant in default; 
but if he has only a term for years or G 
life, and the reverſion is in the plaintiff, 
will grant it before anſwer, Lowther v. 


Stamper, PF. 1747. 3 Ak. 496. 


On 


Injunfion to Stay Waſte. . 


On motion to ſtay waſte, a particular 
title muſt be ſhewn. 1 Ca. Cb. 57. 


This court will grant an injunction to Injundtion to 
| ſtay waſte, in 


ſtay waſte upon filing the bill, and an SR 
obtained. 

affidavit of the nature of the plaintiff's 
title, and of the waſte committed, or 
threatened to be committed, whether 
the waſte reſpects land, woods, or hou- 
ſes, by felling timber, or other trees, 
deſtroying or defacing buildings, digging 
mines, or the eommitting any other kind 
of waſte whatever; and in order to ob- 
tain this injunction, the ſervice of the 
ſubpena is diſpenſed with until the in- 
junction is granted. On moving for the 
writ the record of the bill is uſually 
brought into court, which muſt ſtate the 
title of the plaintiff to the object of the 
injunction, and the other neceſſary facts 
ſtated in the affidavit. And this injunc- 
tion will be granted until anſwer and fur- 
ther err 8 


George, &c, To A. B. and to all and The form of 
every of your tenants, ſervants, aſſigns, 
and agents, whatſoever, and to every of 
you, greeting; whereas FJ. S. hath lately 
exhibited his | Engliſh bill before. the 

FJ Chan- 
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Injun#ion to Stay Waſis. 


Chancellor and Barons of our Exchequer 


at Weſtminſter, againſt you the ſaid A. B. 
touching or concerning the manor or 
lordſhip of . in the county of H. and 


(amongſt other things) touching divers 


rights and privileges to the faid J. ö. 


belonging in the ſeveral townſhips of C. 
and D. in the faid county, as lord of the 
ſaid manor or lordſhip, and for quieting 
the ſaid J. S. in the poſſeſſion of the ſaid 


premiſes: And whereas you the faid 


A. B. hath appeared to the ſaid bill, but 
in delay of the proceedings of the ſaid 


J. S. hath iſſued a commiſſion to take 


your anſwer to the ſaid bill. in the coun- 


try: Wherefore for certain reaſons, the 


Barons of our ſaid court of Exchequer 
thereunto moving, we command and 


firmly 1njoin you, and every of you, by 
theſe preſents, that neither you, nor any 


of you, do for the future, after the re- 


-ceipt of this our writ, or a true copy 
thereof, fell, cut down, or grub up, any 


timber, trees, wood, or underwood, 
whatſoeyer, ſtanding or growing in and 
upon the waſtes or commons of C. and 
D. aforgfaid, or any of them, within thc 


ſaid manor or lordſhip of T. but that | 
you, and every one of you, do entircly 


ſur - 


Injunttion to Stay Waſte. 
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ſurceaſe and deſiſt from the felling, cut- 


ting down, or grubbing up, of any ſuch 


timber, trees, wood, or underwood, as 


aforeſaid, in the ſaid waſtes or commons; 


and that you, and every of you, do, 
from henceforth, permit and ſuffer the 


ſaid J. S. peaceably and quietly to have 


and enjoy the poſſeſſion of the ſaid manor 


royalties, and privileges, in the ſaid ſe- 


or lordſhip, together with the rights, 


veral townſhips of C. and D. belonging 
to the ſaid manor or lordſhip, and all 
other the premiſes in the ſaid bill men- 


tioned, as the ſaid J. S. and his tenants 
of the ſaid manor or lordſhip, have or 


had at the time of exhibiting the ſaid 


bill, and for three years before, and until 
you the ſaid A. B. ſhall have fully an- 


ſwered the ſaid bill, and our ſaid court 


ſhall have made further order thereupon, 


Witneſs, &c. the day of 


in the year of our reign. By order 


of court made the lame day, and by the 
Barons, 
| Elios, 


This writ is ſerved by delivering a 
true copy thereof to the defendant per- 


ſonally, and alſo to ſuch tenants, occu- 


1 4 | Piers, 


Service of this 


injunction. 
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. Injun ion to Stay Waſte, 


piers, and workmen, as are intended tq 


be reſtrained from committing the waſte 
complained of, ſhewing at the ſame time 
to each of them che original Writ, 


The continu- This in unction will of courſe be con- 


ance of this 


injunction. tinued until the defendant hath anſwered 


the bill, when he may move to diſſolve 
it unleſs cauſe. The ſame proceedings 
as to the diſſolving or continuing the 
injunctions will then obtain upon it, as 


reſpects injunctions to ſtay 0 


at law 1 in 1 mY 


# 


m what cafe But if a Gefendant ede by his an- 
d af 
wer. that he has done waſte before filing 


the bill, though he ſwears he has done 
none ſince, the court will not diffolve 
the injunction. Anon, P. 1747. 3 All. 
4083. : 


Vijunc- 


— 


+ 

1 

A 3 
+ 


NES 7⁰ Quiet Poſſe Non before 
H. earing. | 


OURTS of 7 have juriſdiction Injunction to 

1 dT quiet poſſeſſion. 
to quiet men in their poſſeſſions *, | 
and therefore ſometimes in ordinary caſes 

grant injunctions to quiet them before 

hearing to a party having poſſeſſion; as 

when a party harh been in poſſeſſion three 

years, and another diſturbs him in ſuch | 
poſſeſſion, this court F will grant an in- 

Junction t to quiet him in it. 


e wed 3 pe dB et 


In this cal a ſhort bill is filed, and In what manner 
an affidavit made, ſetting forth, that the A 
plaintiff had been in the actual, quiet, 
and peaceable poſſeſſion of the premiſes 
for three years at leaſt before the filing 
of the bill, ſaving the diſturbances given 
by the defendant; that his title is ſtill in 
being and undetermined ; and the force 
we be particularly ſworn to, as well as 


"JIE. 195 ane, ch. is, 
+ By Code, Cb. J. 3 Bulieir. 34. Lit, Reb. 


166. Rell. Rep. 190. | 
ES the 
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eue poſſeſſion; and upon ſuch affidavit 


| Injuntion wo Quiet Poſſeſſion | 


the plaintiff may move for an injunction 
without nqtice to the oppoſite party, and 


the court will either grant an injunction 


in the firſt inſtance, or will make an 
order upon the party to ſhew cauſe why 
an injunction: ſhould not iſſue according 


0 Wor of the caſe... 


May be moved 
for before 
fubpana. 


And to contj. - 


nue till the 
| hearing. 


5 Was Wor bay Mr. Avon 3 and 
ſo admitted per curiam, that if a bill be 
filed to quiet the plaintiff in poſſeſſion, 


&c. upon an affidavit of diſturbance, 


and the bill being filed, the plaintiff 


may come before ſervice of. the ſubpæna, 
and move for an injunction to quiet him 


in ſuch poſſeſſion as he had at the time 
of filing the bill. Bunb. 110. Pearce v. 
n et al. in Scac. | | 


3 pending the fie the court 
will order the party poſſeſſion by injunc- 
tion, or that rents not already paid ſhall 
be ſtayed in the tenants hands till the 
hearing, and ſometimes will order both; 
at other times will 'order a receiver of 
the rents and profits, and pay Mew into 
court. 


Georga, 


-* . - before Hearing: 283 


.- George, & c. To the an of the For 7k 
county of © om vent diggractingcgs 
whereas J. Fat hooks 3 his bill 
before the Chancellor and Barons of 
our court of Exchequer at Weſtminſter, 
againſt A. B. praying to be relieved as to 
the ſeveral matters therein mentioned, 
and particularly touching, &c. (here fate 
the prayer of the bill as the ground of the 
muniion) : We therefore command and 
ſtrictly injoin you, that immediately after 
your receipt of this our writ, you omit 
not, by reaſon of any liberty, but enter 
the ſame, and go to the ſaid meſſuages, 
tenements, and lands, and forthwith re- 
move, or cauſe to be removed, the ſaid 
A. B. his tenants or aſſigns, from the 
poſſeſſion thereof, and every part thereof; 
and put, or cauſe to be put, the ſaid 
J. S. or thoſe he ſhall appoint, into the 5 y 
poſſeſſion * thereof, and of every part 
thereof. ' Witneſs, &c. By order of 


_ 


— * Fd 
rr. En ve OPENER TIGER — 


ll court made the . * and OF: the 

* Barons. Cn 

” lt, 

of | | : 
to Wy nine, having ac to ſell an injunction FE 


to be granted 
eſtate to one perſon, and the ceftui-gue where che 


truſt having actually ſold it to another, Been tet years 


who * 
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in poſſeſſion 
before bill filed, 
and upon an 
undetermined 


title. 


Injunfion to Quiet Poſſeſſion, Ec. 


who moved for an injunction to quiet 
him in the poſſeſſion, being diſturbed by 
the truſtee: It was held by Lord Keeper, 
that an injunction for quieting the poſ- 
ſeſſion is only grantable where the plain- 
tiff has been in poſſeſſion for the ſpace 
of three years before the bill exhibited 
upon a title yet undetermined; or in 


caſe the cauſe hath been heard, and 
judgment paſſed upon the merits of the 

caſe by the court. Lady Poines caſe, 1 
Fm, 1565 : 
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between the Rev, George Stinton, doctor 


Injunction Perpetual. 


O yield up, quiet, continue, or 


reſtore, poſſeſſion of lands, &c. 


1 hearing, and bebe 0 Ee 


inunctions. e ic 
This injunction is a zudieial writ, nd 
ſubſequent to a decree, being in nature 


on 


of a writ of execution, or habere facias 


poſſeMionem at the common law. 


George, & c. To Jobn Greenwood, and The form of 


to all and ſingular your doctors in the which iffued in 


civil law, procurators, advocates, coun- 
ſellors, attorneys, ſolicitors, and agents, 


greeting; whereas you the ſaid J. G. did, 


in Michaelmas term, in the twelfth year 
of our reign, exhibit a bill of complaint 


this writ, 


Greenzvood v. 
Jacobs, 14h 
Dec. 16 Geo. 3. 


before the. Chancellor and Barons of our 


court of Exchequer at Weſtminſter, 
againſt George Stinfon, doctor in divinity, 
R. F. C. D. and E. F. thereby ſetting 
forth the following agreement: © 187% 
July, 1771. An agreement then made 


in 
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Injunftioh Perpltual. 


in divinity, rector of Newington, with 
its appurtenances," concerning the rent 


of the tithes thereof, with the ſeveral 


perſons whoſe names are hereto ſet” 
(then followed the agreement. with each 


: perſon ro the" end of it): And whereas by 


a decree made by the Barons of our ſaid 


court, on che 147 day of November laſt, in 


the ſaid cauſe,” and alſo in à cauſe between 
Francis Jucob, and J. L. V. K. ant 
W. B. plaintiffs, and you the ſaid J. G. 
and others defendants; it is (amongſt other 


things) ordered and decreed, that an in- 


junction ſhould be awarded to reſtrain 
you the ſaid J. G. from cominencing any 


action at law, or otherwiſe proſecuting 


or ſuing the ſaid occupiers, or any of 


them, for tithes in kind under the ſaid 


agreement: We do therefore, in execu- 
tion of the ſaid decree, hereby firmly 


injoin and command you, and every of 
you, that ſrom and immediately after 


your receipt of this our writ, or notice 


thereof, by you or any of you had, you 


or any of you d not inſtitute any ſuit, 


or begin ori proſt cute any citation, libel, 


or other proceſs or ſentenee thereupon, 


in any of our eccleſiaſtical courts, or any 
action, bill, plaint, or execution, at com- 


mon 


ijunction Perpetual. ö 287 
mon law, againſt the ſaid occupiers, or 
any of them, touching or concerning 

the payment of tithes under the afore- 

ſaid agreement; and hereof you are not ; 
to fail, under the penalty of 5007, which, 

if you neglect to obey this our command, 

we ſhall. cauſe to be levied. to our, uſe 

out of your goods and chattels, lands 


and tenements. Witneſs Sir J. S. Kt. 
at Weſtminſter, the 14th day of Decem- 


ber, in the 165% year of our reign. \ By 
the ſaid decree, and ab the Barons. 
en 5 


1 85 A cored injunctlon w was e ee A perpetual in- 
by this court after five ejectments, three mages oth 
non-ſuits and two verdicts, and two bills 8 
in equity diſmiſſed. Barefoot v. n 


20th Feb. 1723, in Scat. 


2. Py proving A will i in ae foi 
ritual court, the ſame being found on a 
trial to be no will. Chan. Ca. 80. Akte 


3. \ Tan Go 1 ar ee / SY 
perſons, where the right had been tried 
and determined mt one trial. Vern. 
"1 266. n 206 Jo 70s 11 


wir gg lid 10135! 
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Tijunction Perpetual. 


4. On a bill taken pro confeſs, by 
reaſon of the defendant's contempt in 
ſtanding out all proceſs; if the ſame 
prays an injunction to quiet poſleſſion; 
or to ſtay proceedings at law, the court 
will decree a perpetual one. 


5. Aﬀer two“ verdicts on trials + at 


bar, in favour of the plaintiff's title, a 


perpetual injunction I was decreed, that 


his right might be quieted in & eject- 
ments, as it was in real actions where 
verdi& was final; and this was affirmed 


in the houſe of Lords | ; the bill for this 
purpoſe is a bill of peace C. | 


* 2 Ferns 401. 


+ There had been ſeveral country verdicts to 
the contrary, but the trials at bar were laſt. 


1 This injunction operates to quiet the poſſeſ- 
fion of the plaintiff and his heirs for ever, and 
all perſons claiming by, from, or under, him; 


and it is granted upon a plain, equitable title. 


Gilb. Hiſt. Chanc. 195. 


I Party is always at liderty to _ 2 new 
ejectment a at __ - 


I! Lied Bath V. wo" ee Leightmi Ve Leighton 
Stra. Rep. 404. P.Wrms. Rep. 971, 


G P. Wms, Rep. 67 3. 5 8 25 
13 6. Granted 


are 


to 


ef. 
and 


1m; 


new 


btons 


ited 


 Injunftion Perpetual. 


6. Granted againſt a bond 2 


years ſtanding. Ca. Gb, temp. Binh; 
f ng fo. TH „ 39h 


7. May be sed on a decree * 


the performance of truſts. 2 Vex. 90. 


- $3) Perpetual injunction will the rather 


be granted when the court directs trial, 


or where the cauſe againſt which verdidts 


are found is odious 1 in its nature, P. W. 
Rep. 67. 3. | 


9. Acceptance of bills of 3 


becoming void by the law of a foreign 
country, and the fame having been va- 
cated by the ſentence of a competent 


court there, and party diſcharged there- 


from, in conſequence thereof, a perpe- 


petual injunction granted againſt all pro- 


ceedings here. Mas. Rep. I, 69, 12. 
Vin. Ar. . d . Ca. aw. 
476. Ph 2, 524. 5 7. e e 


10. The court having declared in this 


eaſe that the notes in queſtion were put 
in ſuit againit good conſcience, and that 


the plaintiffwas i ntitl ed to relief againſt 


them, decreed the value of them to be 


Vol. I U repaid, 
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repaid, and ordered a perpetual injunc- 
tion to prevent the indorſement and fur- 
ther negotiation of them. Cbennel v. 
r NE Feb, 1 in Scac. | 


N. B. This 0 was dc in 3 1. 
Macmath, Brawn Ch. R. T. T. 1789, and 
relief was refuſed in that caſe 5 yet it was 
granted afterwards in Mich. T. 1794, 
per Lord Loughborough, C. and the aſc 
of Ryan v. Macmath was overruled, and 
the principal laid down in os V, 
Churchman was confirmed. . 


— — E Gates | tn To C. D. 40 r 
ae e ſingular your counſellors, attornies, and 
ſolicitors, greeting; whereas A. B. hath 
lately exhibited his bill of complaint be- 
fore the Chancellor and Barons of our 
Exchequer at Weſtminſter, againſt you 
the ſaid C. D. defendant, for, relief 
(amongſt other things) touching. an 
a action at law lately commenced! by yo 
the ſaid C. D. againſt him the ſaid A. B. 
as executor of one E. F ſor the matten 
in the ſaid bill mentioned: And heres 
you the ſaid C. D. have not yet anſwered 
the ſaid bill, but are in contempt for not 
i doing, and all our. proce lea of. con- 
tempt 


R — 


Brjunction Perpetual. 


tempt have iſſued againſt you for want 
of your ſaid anſwer: And whereas by a 


decreetal order made by the Barons of 
our ſaid court, on the day of 

reciting that a commiſſion of ſequeſtra- 
tion had ĩſſued for ſeizing and ſequeſtering 
your real and perſonal eſtates for your 
ſaid contempt, and had been returned 
into our ſaid court, and that an order 
had been made for the ſaid cauſe to be 
put in the paper of cauſes, to be heard 
upon the ſaid ſequeſtration ſo returned: 
It was thereupoh ordered and decreed 


by our ſaid court, amongſt other things, 


that the bill of complaint of the faid 


complainant ſhould be taken and deemed 


as confeſſed by you the ſaid defendant; 
and that an injunction ſhould iſſue, under 


the ſeal of our ſaid court, to reſtrain you, 


the faid defendant, from proceeding any 
further againſt the ſaid A. B. in the faid 
action at law, touching the matters in 


the ſaid bill mentioned: We do there- 


fore, in execution of the ſaid decreetal 
order, hereby firmy injoin and command 
you, and every of you, that from and 
immediately aſter your receipt of this 
bur 'writ}'or notice thereof, by you or 
any-ofoyou had you or any of you do 
84 VU 2 = - - 


15 
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mau W 


not proſecute the ſaid A. B. any further 


in the ſaid action at law, touching all or 
any of the matters in the ſaid bill of 


complaint mentioned; but that you, and 
every of you, do from henceforth en- 


tirely ſurceaſe and deſiſt from any further 
proceeding againſt the ſaid A. B. in the 
faid action at law, and from entering up 
judgment, or ſuing out or levying any 
execution thereupon; and this you ſhall 
in no wiſe omit, &c. Witneſs, &c. 
By the ſald ere order and by the 


Barons. 


22 


( 


ipuncnon again committing 
8 Nu iſances, 


NOURTS of vie will grant an in- | Injendiies to_. 


re ſtrain the cones 


junction for a plain apparent nut- —— of a 
PE before anſwer on an affidavit, and 
notice of the motion; but in the caſe af 
a ſpecial nuiſance, the court expects a 
plaintifF to ſliew his right, and how he 
is particularly aggrie ved, before this in- 
zin will be granted. 


The Pa of this writ muſt neceffirily Form of this 
Fe upon the nature of the nuiſancte 
intended to be reſtrained; and in framing 
it, the preciſe reſtrictive words of the 
order granting it muſt 0 uſed, and no 


other. 


The court grants this injunction to re- in what c 


a this 
ſtrain ſuch nuiſances only as are fo at 8 — in 


law, not ſuch as fear (though reaſonable7ʒ/ 
deems ſuch, as an innoculating haſpital. 
Anon. Mich. 1352. 3 Atk. 750. N. B. In 
this caſe Lord Hardwicke held, that the 
Proper mode to abate a public nuifance is 

U 3 by 


294 


Information by 


the Attorney? 


General, for a 
nuiſance in 
Portſmouth 
harbour. clo- 
creed to be 
removed. 


days, the court declared the right of the 


erections and buildings upon a piece of 
ground between high and low water 


of the defendants. Liber decret. in Scac, 


long as to become a nuiſance it will, 


Injunction a gainſt committing Nuiſances, 


by information in the name of the At- 
IRR, 
AF, A NF LET TI 
"& 9 was a exhibited by. the 
Arcorney- -General againſt the defendants 
for a nuiſance in Portſmouth harbour, and 
to reſtrain them from making certain 


mark, by which his Majeſty's ſhips were ve! 
obſtructed from entering into, and moor- an 
ing in, the harbour; and praying that tin 


the nuiſance may be abated and removed, * 


and the harbour reſtored to its antient 4 


condition; and after a hearing of ſeveral 


foil to be in the crown, and directed the 
erections to be removed at the expence 


Trin. T. 1795. : 
The court will not grant an injuncl ion 


to reſtrain a perſon from committing a 
common treſpaſs, but if it continues fo 


Cor! lon v. White, Hil. 1743. 3 Atk. 21. 


+ z 


* 
* 


Injunc- 


Va es 


Injunction to prevent Multiplicity 
of Suits, and herein. by Bill of 
laune, So. 


TN-ipdeiions prevent | mubiplicity of — 
ſuits, the court will direct, that a Mlicity of ſuits. 
verdict in one ſhall determine them all, 
and an injunction to mow in n mean 
time. _—_ n 195. | 
worm wm bak 
So Shs; a plainiif exhibics ſeparate By conſolidating 
bills againſt ſeveral defendants, for one one. 
and the ſame demand, and the bills, as 
againſt the reſpective defendants, are in 
form and ſubſtance the ſame, ſo that the 
matter in diſpute between the parties 
might be determined in one ſuit: In 
order to prevent a multiplicity of ſuits, 
and thereby ſave the expences conſequent 
thereon to all parties, the court will 
make an order, in nature of an injunc- 
tion, that the bills be conſolidated, and 
made one cauſe, upon the defendant's 
undertaking to join and put in one an- 
ſwer to ſuch bills; and will further order, 
that the coſts occaſioned to the defen- 
U 4 | dants, - 


296 


Injunction, 
how obtained 
upon a bill of 
interpleader. 


Injun#ion to prevent Multiplicity of Suits, 


dants, by appearing to, and taking office 
copies of, the bills, be reſerved until the 


| hearing; (lit Cyfldatin of dt 


Where 2 third | perſon, exhibits a a | bill 


of interpleader againſt two or more claim- 
ants of a ſum of money in his hands, or 
of his rent, and prays an injunction to 


reſtrain their proceedings at law, and in 


the mean time that they may interplead, 
ſo that the court may judge to whom the 
money or rent belongs, the plaintiff muſt 
firſt pay the money into court; and upon 


producing the certificate of the Deputy 
Remembrancer, that the money is paid 
into court, it is a motion of courſe to 


grant the injunction. 


Injunc- 


He- 


En ) 


lnjunction zo refirain one Defen- 


duant from proceeding at Law 


againſt another Defendant, 


JILL brought for an injunction to tnjunaion to 
reſtrain a defendant from proceed- nap 
ing at law againſt the plaintiff, for the 2 
recovery of 3507. upon a bill of Ex- worker. 
change drawn by the plaintiff upon, and 
accepted by, another defendant; and 
praying that the injunction might extend 


to ſtay the firſt- named defendant, and 


alſo other defendants named in the bill, 


from proceeding at law againſt the de- 
fendant, the acceptor of the bill of Ex- 
change. The court ordered an injunc- 
tion until anſwer and further order. 
Kelly v. Collins, 29th June, 1769, in Scac. 


Plaintiffs, as under-writers, exhibited injunction 
. ng: > . | 1 | We granted to re- 
their bill in this court againſt three de- ftrain one de- 


3 1 | | . fendant fr 
fendants, viz. Abraham Le Meſurier, ,roceeding at 


| Ke law till the other 
Solomon Langa, and Thomas Manſell, tu had an. 


amongſt other things, to reſtrain them ſWered. 


by injunction from proceeding in the 
ſeveral actions brought by the defendant 
2 Le 


* Cue th” hs 
A, 104 eget — en , 1 


2 98 


Tnjunttion to reftrain'one-Defendant 


Le Meſurier in his name, but on the 
account, and for the uſe and benefit, of 
the other defendants: Langa and Manſell, 
and from commeneing any further actions 
againſt the plaintiffs on account of the 
policy of inſurance in queſtion. The 


defendant Le Meſurter put in his anſwer; 


but the defendants Langa and Man ſell, 


who reſided in the iſland of Gnernſc, 


Injunction as to 
two defendants, 
and againſt a 
third, to reſtrain 
him from pro- 
ceeding in the 
names of the 
other two de- 


- fendants, 


appeared but were in contempt for want 


of their anſwer. It was moved by Mr. 
Kenyon, upon the affidavit of Bruce, ont 
of the plaintiffs, that as the anſwers of 


theſe two defendants were ncceſſary to | 


ſupport: the plaintiffs caſe at law, an in- 
junction might iſſue to ſtay the trial of 
the actions brought by the deſendant Le 
Meſurier, until the other deſendants had 
anſwered; upon which the court ordered 
an injunction till Langa and Mexfell had 
anſwered the bill. Bruce and atbers v. 


Le Meſurier aud 4 ollaru, 828 en Ne 


in Scac. „ Jail 10 ths 
George, &c. To Abraham Le Meſu- 
rier, Solomon Langa, and Thomas Manſell, 
and to all and ſingular your counſellors, 
attornies, ſolicitors, and agents, greeting; 
for certain cauſes, the Barons of our 


5 | . 


- from proceeding "againſt another. 


Exchequer at Weſtminſter at preſent 


ſtrict injunction command, you" the ſaid 


g. L. and T. M. and all and ſingular yout 


counſellors; - attornies, ſolicitors, and 


agents, that from and immediately after 


your receipt of this our writ, or notice 
thereof, by you or any of you had, you 


do not commence, or further proſecute, 
any action, ſuit, bill, or plaint, already 


commenced, in any of our courts at the 


common law, againſt R. B. C. D. E. F. 
and F. G. any or either of them, touch- 
ing; or in any wiſe concerning; any of the 


matters or things contained or ſpecified 


in la certain bill of complaint, by them 
the faid: R. B. &c. exhibited in our ſaid 
court of Exchequer againſt you the ſaid 


SL NM. and A. Le M. but that ye, 


and every one of you, do entirely ſur- 
ceaſe and dæſiſt from the commencing, 
or further proſecuting, any ſuch action, 
ſuit, bill, or plaint, until you the faid 
S. L. and T. M. ſhall have fully anſwered 
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the ſaid bill, and our ſaid court ſhal! 
have made further order herein to thgjge 


contrary: And we alſo direct, and with 
ſtrict injunction command, you the ſaid 


A. * M. and all and ſingular your coun- 
| ſellors, 


% 6 4 * 


500 


Injunition 10 reftrain one Defendant, &c. 


ſellors, attornies, . and agents, 


that from and immediately after your 


receipt of this our writ, or notice there- 


of, by you or any of you had, ye or 


any of you do not commence, or further 


proſecute, any action, ſuit, bill, or plaint, 
already commenced, in any of our courts 


at the common law in your. name, but on 


the account and benefit of the faid " 


and 2. M. againſt the faid R. B. &c. or 


any or either of them, touching, or in 


any wiſe concerning, any of the matters 


0 things contained or ſpecified in the 
aforeſaid bill of complaint, by the faid 


R. B. &c. lately exhibited in our faid 


court of Exchequer againſt you the ſaid 


A. Le M. and the ſaid S. L. and T. N. 
but that ye, and every one of you, en- 
tirely ſurceaſe and deſiſt from the com- 
mencing, or further proſecuting, any 


fuck action, ſuit, bill, or plaint, until 
you the ſaid S. L. and T. M. ſhall have 
fully anſwered the ſaid bill, and our ſaid 
court ſhall have made further order 


herein to the contrary: And in this ye, 


nor any of you, are not by any means 
10 fail, under the mow of Mb &c. 


en & c. 


Elb 
In fuenc- 


} ' * 


Hjunclion to refrain Buildin » by 
Auopping up Ancient Lights. 


AX Court of equity will inſtantly in- miunction w 
terpoſe, by injunction, to ſtay — RY 
building which will ſtop up ancient lights _ 
by preſcription or agreement; but the 
allegation that the building will ſtop 
them up muſt be ſuggeſted by the bill. 
Morris v. Lord Berkley. T. i752. 
2 Vex. 452. Gilb. Hiſt. Chan. 193, 


194. 


This injunction is granted upon notice, In what man- 
and an affidavit verifying the allegations 4. 
of the bill, and to continue till anſwer 


and further order. 


The form of this writ muſt be framed porm of the 
according to the preciſe words of the 
order of the court which grants it. 


The court will grant an injunction to tn 3 | 
ſtop a building in London, which ob- ted. 
| | ſtructs 
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junction to reſtrain Building, &c, 


ſtructs lights, till the right is tried at 


law, and order the ſcaffolds and boards 
to be pulled down. der v. Bentham, 


7. 17 50. 1 Vex. 540. * 
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1 


but not till the patent has been produced 


of common law, the ſole privilege of 


for not anſwering. 2 Ca. Ch. 67, 76, 93. 


Ion to N the Infringe- 
ment of Patents, and herein 
from copying, engraving, &c. 
and ſelling Prints, and from 

printing or vending printed Co- 
pies of Books, Sc. 


Court of equity will grant an in- In —_ 
. . | : . 4 an grante 
junction on a patent for printing 

almanacks to reſtrain printing the ſame, 


* 
0 cr N E eee 
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in open court under the broad ſeal. Giib. 
Hit. Chan. 194. : 


An injunction ſhall be granted to in- To refrain the 


t f 
hibit the defendant from printing books 8 


which, by patent, is granted to the 
plaintiff, if the defendant be in contempt 


An injunction may be copitinued after 
the anſwer comes in, on affidavits of the 
prejudice that would accrue on diſſolving 
it. Gibbs v. Cole. P. 1734. 3 P. V. 
255. | | 


The 


3⁰⁴ 


In what caſes 
denied. 


ing before a trial. 


junction to reſtrain the = 


The court will grant an injunction for 


à collection of familiar letters as well as 


other books. There is a diſtinction be- 
tween letters wrote zy a perſon, and 


wrote to him. Pope Y. ws, © 1740. 
2 Atk. 342. 


80 FOR? FP book has been printed, 
and printed in reland, and pretended to 


be only re-printed here. bid. 


An injunction to inhibit a ſhip trading 
to the Eaſt-Indies was denied, though 
the owners were in contempt for not an- 


ſwering a bill by the Eaft- India company, 


who have by patent the ſole trade there. 
2 Ca. Ch. 165. Denied till the validity 
of the patent was tried. 1 Vern. 127. 


So if the right be not ſettled, the court 


will not grant an injunction to the print- 


The fat. of 8 Geo. 2, ch. 13, for the 
encouragement of engraving, &c. is not 
confined to works of invention or hiſtory, 
but extends to any new print, as a print 
of a building, prints of plants repreſented 

in 


1 Vern. 6, 120, 275. 


in a different manner than hitherto. 
Blackwell v. Harper, M. 1740. 2 Atk. 93. 


Books colourably ſhortened, and where 
quotations are tranſlated, are within the 

8 Anne, ch. 19; but fair abridgements are 
not, for the inyention, learning, and 
judgment of the author -are ſhewn in 
them. Giles. v. Wilcox, H. 1740. 2 
At. 141. Bell v. Walter. 1 Brown 
Ca. Ch, 451. 


The court will not grant an injunction 
to reſtrain one tradeſman from uſing 
another's mark, as a card- maker from 
uling the Mogul ſtamp. Blanchard v. 
Hill, Mich. 1742. 2 Ark. 484. 


George, fie. To T. C. and to all and InjunSion on 


ſingular your. counſellors, attornies, ſo- King s printers, 


to reſtrain a 


licitors, workmen, agents, ſervants, and bookſeller from 


rinting, &c. a 
aſſigns, greeting; 3 whereas O. E. and | xv of Prayer 


V. S. by their bill of complaint exhibited fd x. 


in our court of Exchequer at Weſtmin- 
ſer, © againſt you the ſaid F. C. have | 
claimed a ſole and excluſive right of 
printing, publiſhing, and ſelling, a cer- 
tain Form of Prayer commanded by us 
to be uſed in all churches and chapels 
8 X: through- 
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izjunction to reftrain. the 


throughout that part of Great-Britaiz 


called England, dominion of -Fales, and 


town of Berwick upon Tweed, upon Fri- 


day the ath day of February next, and 


have aceordingly by our command printed 


and publiſhed many. copies of the ſaid 


Form of Prayer: And whereas by an 


order of our ſaid court, made in this 
cauſe this day, it was ordered, that you 
the ſaid 7. C. ſhould be reſtrained from 


printing, publiſhing, or expoſing to ſale, 

or cauſing to be printed, publiſhed, ſold, 
or expoſed to fale, a certain book or | 
pamphlet intituled (here inſert - the bolt 

title verbatim, from A Form of Prayer to 


the year it is printed, incluſive), by you 


the faid T. C. lately printed, publiſhed, 
and fold, and from printing, publiſhing, | 
or expoling to ſale, the ſaid Form of 


Prayer ſo commanded to be uſed by us 
as aforeſaid, or any copy or copies 
thereof: We therefore command and 
ſtrictly injoin you, that upon receipt of 
this our writ, or notice thereof, by you 
or any of you had, you or any of you 
do not print or publiſh, or cauſe to be 
printed or publiſhed, any other copy or 
copies of the ſaid Form of Prayer ſo by 
you the ſaid C. T. printed and publiſhed 


as 


Tufringement of Patents, Go. 


25 aforeſaid; and that you or any of you 
do not ſell or expoſe to ſale, or cauſe to 
be ſold.or expoſed to ſale, any copy or 
copies of the faid book or pamphlet fo 
by you the ſaid 7. C. printed and pub- 
liſhed as aforeſaid, or of the ſaid Form 
of Prayer ſo commanded by us to be 


uſed as aforeſaid, until it ſhall be other- 


wiſe ordered by our ſaid court of Exche- 
quer; and this you ſhall in no wiſe omit, 


under the penalty of 5ool. which, if you 


negle&t this our preſent command, we 
| ſhall cauſe to be levied to our uſe on 


your goods and chattels, lands and tene- 


ments. Witneſs, &c. By order of 
court made the ſame > day, and by the 


Barons, 
lee. 


X 2 Injunc- 
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F after a plainti® hath exhibited a bill 


Injunerion to Stay Proceedings in 


. 


in this court, the defendant ſhould 


exhibit another bill againſt him in the 


court of Chancery, for the ſame matters, 
and it being referred to the Maſter to 
report the priority of ſuit, and to ſtate 
whether it be for the fame matter or not; 
and it appearing by the report that the 
bill here was firſt filed, and that the bill 
exhibited in the court of Chancery is for 


one and the ſame matter as that contained 


Injunction to 
ſtay proceedings 
in Chancery. 


in the bill brought in this court, the 


court will thereupon grant an injunction 
to reſtrain the party from proceeding in 


his bill in the court of Chancery. 


George, &c. To A. B. &c. greeting; 
whereas F. S. hath exhibited his Engliſh 


bill before the Chancellor and Barons ©! 


our court of Exchequer at Weſtminſter, 
againſt you the ſaid A. B. praying to be 
relieved as to the matters in the ſaid bill 

wy con- 


Ipunction to Stay Proceedings, 1 309 | 


contained; and (amongſt other things) 
praying to be admitted to the equity of 
redemption of ſeveral lands and tene- 
ments in the pariſh of D. in the county 
of E. by him mortgaged to you the faid 
A. B.- And whereas you the faid A. B. 
have, fince the exhibiting of the faid 
bill, exhibited another bill in our high 
court of Chancery againſt the ſaid J. S. 
touching and concerning the ſame mat- 
ters as are mentioned and contained in 
the ſaid bill. exhibited in our ſaid court 
of Exchequer by the ſaid J. S. againſt 
you the ſaid A. B. and are unjuſtly pro- 
ceeding upon the ſaid bill ſo exhibited 
by you in our ſaid court of Chancery, 
as is ſaid; We therefore, taking the ſaid 
premiſes into conſideration, do command 
and ſtrictly injoin you, and every one of 
you, by theſe preſents, that neither you 
or any of you do for the future, after | 
the receipt of this our writ, or a true 
copy thereof, proceed againſt the ſaid 
J. S. on the ſaid bill, by you exhibited, 
as aforeſaid, in our ſaid court of Chan- 
cery, but that you, and every one of 
you, do from henceforth wholly ſurceaſe 
and deſiſt from all manner of proceed- 
ings whatſoever thereupon, until it ſhall 
M0 | be 
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| Injuntion to Stay Proceedings, &c. 


be otherwiſe ordered by our ſaid court 
. of Exchequer; and this you are not to 
omit, under the penalty of $00/. which, 


if you neglect this our command, we 
ſhall cauſe to be levied to our uſe out of 


your goods and chattels, lands and tene- 
ments. Witneſs, &c. By order of 
court made the ſame day, : and by the 

Barons. | 


E let 


Injure- 


tice 


cannot proceed for want of juriſdiction, 
but it becomes the province of a court 


conſultation to go, and depended on 


2 
. 
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Injunction 70 Stay Proceedings in 
The Spiritual Court. 


THERE a ſuit is inſtituted in the Suit for tithes 
| 6 2 eo 4+: infticuted in the 
VVſpiritual court for tithes, and a fpiritual, court, 
: 7 | 5 | and a modus ſet 
modys is there ſet up as a payment and up, an injunc- 
j 4 . ks tion of this 
ſatisfaction for the titheable matter de- court will tay 
2 . 50 ” : 3 = "6A X | edi 
manded, 1n that caſe the ſpiritual court 1 


of equity to entertain the ſuit, and to 
grant an injunction to ſtay proceedings 
in the ſpiritual court. 


Bill ſuggeſted that there was a modus lajunction to 
| 7 7 reſtrain pro-; 
of four-pence per ſcore on all ſheep ceedings in the 


going on Gayerfield, in the pariſh of 2 
Ryton, in the county of Durbam, in — 

lieu of tithes of lamb and wool; that 

the defendant libelled in the ſpirititual 

court for tithes in kind; that the plain- 

tiff moved for a prohibition in the court 

of pleas in Durham, but permitted a 


relief in this court, and prayed ta have 
the modus eſtabliſhed. The defendant, 


312 . junction to Stay Proceedings 


Dr. Finney, inſiſted there was no fuch 


modus, but that the four-pence was in 


lieu of the milk of the ewes, which was 
uſual in that country. Upon motion for 
an injunction to the ſpiritual court, the 


defendant's counſel inſiſted, that this was 


proper matter of ſuggeſtion on a prohi- 
bition, and alſo the defendant had in the 


anſwer denied the modus. But, Per cu. 


riam, there being ſome diſpute between 


the parties, whether the modus is as al- 


ledged in the bill, and as the fpiritual 
court cannot try the modus, we will grant 
the injunction. Sir Edw, . Blackett v. 
Dr. Finney, Trin. 7. 1724, in Ses, 
Bunb. bn. 


Ont bil to efta= So . a like bill was filed for 
es pie eſtabliſhing moduſſes, ſome whereof the 


— * defendant admitted, but abſolutely de- 


ned the moſt and greateſt of them; 


and, per totam curiam, though the plain- 
tiff here had not put in a libel to the 
ſpiritual court, yet ſince that court can- 
not try moduſſes, and the bill prays an 

_ eſtabliſhment thereof, an injunction was 

granted. Salmon ei al. v. Rake, Trin. J. 
1733. Bunb. 176. l 


George, 


in the e Court. 


George, & c. To A. B. and to all and 
every your attornies, ſolicitors, agents, 
proctors, advocates, and aſſiſtants, what- 
ſoever, and to every of you, greeting; 
we command and ſtrictly injoin you, and 
every one of you, by theſe preſents, 
that neither you nor any of you do for 


Z13 


83 of the 
hg 


the future, after the receipt of this our 


writ, or a true copy thereof, proceed on 
any libel, action, ſuit, citation, ſentence, 
or other matter whatſoever, which you 
or any of you have commenced, or ſhall 


hereafter commence, on any matter or 


| cauſe whatſoever in the court Chriſtian, 
before the Right Rev. Father in God 


Jobn, by divine providence Biſhop of 


Exeter, or his vicar-general, commiſlary, 
ſurrogate, or other judge in ſpiritualities 


whatſoever in that behalf, or otherwiſe, 


in any eccleſiaſtical judge whatſoever 
againſt J. S. touching or concerning any 
of the matters or things mentioned or 
ſpecified in a certain Engliſh bill lately 


exhibited in our court of Exchequer at 


Weſtminſter by the ſaid J. S. againſt you 


the ſaid A. B. but that you, and every 
of you, do ſurceaſe and deſiſt from the 


proſecution of all ſuch libels, actions, 
ſuits, citations, ſentences, and other 


mat- 
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matters, and from all manner of pro- 


ceedings whatſoever thereupon, until you 


the ſaid A. B. ſhall have fully anſwered 


the ſaid bill, and our faid court ſhall have 
made further order herein, admoniſhing 
you that, to which of your hands this 
writ: ſhall firſt come, you immediately 


give notice thereof to the other perſons 


named therein, under the forfeiture of 


' $00). which, if you neglect to obey this 
our preſent command, we ſhall cauſe to 
be levied to our uſe out of your goods 
and chattels, lands and tenements. Wit- 
neſs, &c. By order of court made the 


ſame day, and by the Barons. 
7 Eliot. 


71 
Tijunc: 


(> 


EC d 


Injunclion 70 Stay Proceedings In 
pe Court of Admiralty. + 


GEORGE, Kc. To A. B. and to all The forme? 
'Y WTit, 


and every your attornies, ſolicitors, 
agents, proctors, and adyocates what- 
ſoeyer, greeting; for certain cauſes, the 


Barons of our Exchequer at Weſtminſter 


thereunto moving, we command and 
ſtrictly injoin you, that on receipt of this 
our writ, or notice thereof, by you or any 
of you had, you do not inſtitute any ſuit, 
or begin or further proſecute any cita- 


tion, libel, or other proceſs or ſentence 
thereupon, in our high court of Admi- 


ralty, againſt C. D. before the Right 
Worſhipful Sir James Marriott, Kt. the 


judge of our ſaid court, touching any 


of the matters or things contained in a 
certain petition or bill by him the ſaid 
C. D. exhibited before the Chancellor 


and Barons of our ſaid Exchequer, againſt 


you the ſaid A. B. but that you, and 
every of you, wholly deſiſt from the 
ſeveral matters aforeſaid, and all further 

| | pro- 


22 
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Injunion to Stay Proteedings, &c: 


proceedings thereupon, until you the 


ſaid A. B. ſhall have fully anſwered 
the ſaid bill, and our ſaid court ſhall 
have made farther order thereupon, 


Witneſs, &c. the day b p 


in the year of our reign. By order 


of court made the fame day, and by the 
| Barons, B ü | 


Eliot, 


Infunc- 
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InjunFion, in what Caſes denied 
or ſuſpended. 


a plea or demurrer is filed within W Sante. 
eight days, no motion can be made for 


an injunction, either on the merits, or 


upon opening a material exception, until 
the plea or demurrer is diſpoſed of. 


An injunction was moved for upon an 
affidavit of ſervice of a letter miſſive, 
and an office- copy of the bill, but was 
refuſed. Per curiam, an injunction can- 
not be granted until after ſervice of the 
Jubpena, i. e. proceſs under ſeal of the 
court. Steel v. Lady 7 Tovor, 19th Nov. 
1770, in Scac. 


In like manner if upon filing an in- 


junction bill the defendant obtains an 


order to refer it for impertinence, the 
injunction is ſuſpended till the Maſter 
ſhall have made his report thereon. 


A bil 


318 


Where i injune · 
tion iſſued ir- 


Injunttion, in what Caſes 


A bill of great length was filed in this 


regularly in this court for an injunction, and took up a 


caſe. 


conſiderable time in copying. The day 
before the anſwer was due, the defendant 


obtained an order to refer the bill for 


impertinence; but the clerk in court for 
the plaintiff, conſidering this proceeding 


as intended to prevent an injunction, 


iſſued an attachment the next day for 


want of an anſwer, and obtained the 
uſual order for the injunction, which was 


iſſued. It was now moved to ſet aſide 


the plaintiff's proceedings, with coſts, 
for irregularity, the order for the injunc- 
tion having been obtained pending an 


order of reference for impertinence in 


the bill. In this caſe the court were 
unanimous, that the injunction ought not 


to have iſſued until the order of reference 


Cauſe allowed 
againſt diſſolv- 


ing an injunc⸗ 


tion, that the 
anſwer ſtands 
referred for 
impertinence. 


next day obtained an order to refer it 
| | for 


was diſpoſed of, and ordered the attach- 


ment, order, and injunction, to be ſet 
alide, but without coſts. Macnamara 
v. Kinderley, 26th Nov. 1784, in Scac. 


So where a defendant obtained an 


order of the 7th of November, to diſſolve 
the injunction upon coming in of his 
anſwer unleſs cauſe; the plaintiff on the 


; died or ſuſpended. 


for impertinence; and on the 14b of 


November (the day of ſhewing cauſe), 
the plaintiff ſhewed. cauſe. that the an- 
ſwer ſtood referred for impertinence, 
which the court allowed; and the injunc- 
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tion was ſuſpended until after the re- 
ference was had. SwHmäayne v. Mills, Trin. 


71 0 97 in Scac. 


e an e bill is exhibited 
by a party, who thereby ſtates himſelf 
to reſide abroad, and out of the juriſ- 
diction of this court, the defendant may 
give notice to the adverſe clerk in court, 
that all proceedings on the part of the 
plaintiff may be ſtayed, until the plain- 
tiff all have given ſecurity to anſwer 
coſts according to the courſe of the 
court; and that the defendant may have 
eight days time to anſwer the bill after 
ſuch ſecurity ſhall be given. The court 
will make che order . 


* 


Bill for an in- 


junction, by a 


party reſident 
abroad, cannot 
iſſue till ſecurity 
to anſwer coſts 
is firſt given. 


Bur if 1 this notice, and before injunction max 


the motion, the plaintiff's ſolicitor will 
immediately deliver over the names and 
places of abode of two ſufficient ſureties 
in 40l. to anſwer the coſts in the cauſe, 
a defendant. is not to delay a plaintiff in 

SES ſigni- 


iſſue in time, if 
the ſecurity be 
given within 
eight days from 
the defendant's 
appearance. 


30 unbbion, in what Cafes denied, Sc. 


ſignifying his approbation or diſapproba | 
tion of the propoſed ſecurity ; and if the 


recognizance is entered into at any time 
within the eight days allowed the de- 
ſendant to put in his anſwer, the plaintiff 
may, at the expiration of that time, 
move for an injunion for want nt of a an 
anſwer. | > 
To prevent de- 
F 
rity ſhould be K party Felt wing 
| propoſed at the abroad files a bill for an injuntion, his 
time the bill is 
| wiv overs Clerk 1 III court ought to be provided with 
| the names of two ſufficient ſureties to 
anſwer coſts, by the return of the ab- 
pæna, that he may propoſe ſuch ſecurity 
at the time he delivers over the bill to 


the adverſe clerk in court, fo that the 


plaintiff may avoid all inconvenience. 


and delay in applying for his injunction, 
by rendering the above mentioned notice 
n, on the part of a defendant, 


. * 


Injunc- 


C- 


Ken 


On continuing Injunctions. 


A N injunction is always continued to 
the hearing in thoſe caſes where 

the merits of the plaintiff's bill are con- 
feſſed by the defendant's anſwer; and this 
need not be in the direct terms of an 


admiſſion, but as it diſcloſes ſo much of 


Upon the 
merits. 


the general equity of the bill as renders 


it fitting for the court to interpoſe, either 
by granting an injunction in the firſt in- 
ſtance upon the coming in of the anſwer, 
or in continuing the injunction which the 


plaintiff hath already obtained to the 


hearing. But in the ordinary forms of 
proceeding, by which a plaintiff obtains 
an injunction, previous to the conſide- 
ration of the merits of his caſe, the in- 
junction only continues till the court ſhall 
have decided thereon; as where an in- 
junction is granted upon opening a mate- 
rial exception, the injunction is only con- 
tinued till a further anſwer is put in, and 
the court ſhall make further order. 


vox. J. „% dy 


322 


On continuing Injunctions. 


An injunction is continued till a de- 


fendant hath cleared his contempts, nor 


will his anſwer be arſe until he hath 
done GW ene N 


— 


In like manner it continues until all 
the defendants againſt whom it is prayed, 
and hath iflued, ſhall have anſwered the 
bill, unleſs upon a ſpecial application to 
the court it ſhall be otherwiſe ordered. 


1 
4 122 . þ f 
* p = 4” — — * N 4 0 
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4, 


On 


* iſt 120 7% 50 77 \ 1 * E , Now 
Ore en ng 1 enen, 


HERE an injudi6n is abtathe On filing an- 


ſwer, it is a 


either for want of 'a defendant's motionoſcourt 
to diſſolve the 


appearing or anſwering in time, upon injundion, un- 


leſs cauſe. 


filing his anfwer it is a motion of courſe 
to diſſolve the injunction, unleſs cauſe is 
ſhewn to the contrary in a week after 
ſervice of the order, when the plaintiff 
muſt either ſhew exceptions or merits 

as cauſe' for continuing the injunction; 
and this muſt be ſignified to the adverſe 
derk in court two days before the day 
of ſhewing cauſe, in order that the de- 
fendant may be prepared in caſe the 
plaintiff ſhould ſhew cauſe upon the 
merits; but if he ſhews exceptions for 
cauſe, he muſt obtain an office-copy of . 
the order for diſſolving the injunction, 
upon which his counſel then ſhews ex- 
ceptions as cauſe for continuing the in- 


junction, which i is of courſe. allowed till 


the fate of the W is determined. 


The tkeFptions being filed, and 1 Argement of 
order obtained thereon, they are deli- 
| XY 2 | vered. 
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On ſhewing 


merits for cauſe. 


* 


On dlſelving Iaiunctions. 


vered over to the adverſe clerk in court, 
with a four days rule to argue them on 


the firſt Tueſday, Wedneſday, or Friday, 


next following the date of the rule; but 


if there ſhould not be ſo much time leſt 
in the term, then the rule for arguing 


them muſt be made for the ſecond day 
of the ſittings at Serjeant's-Inn Hall 
after the term, being the general day 


appointed by the court for the argument 
of exceptions, pleas, and demurrers. 


N. B. The fittings in equity are al- 


ways appointed by the court on the lat 


day of every term, except Eaſter term, 
when, on account of the ſhortneſs. of the 
vacation, the Thurſday. next after the 
laſt day of that term is alyays fixed as a 


day for motions only. 


Where a plaintiff elects to ſhew cauſe 
upon the merits, and it happens he is 
not fully prepared fo to do on the day 
for ſhewing cauſe, it is a motion of 
courſe for him to obtain an order to 


enlarge the time for ſhewing cauſe for 


the ſpace of a week, if in term, under: 
taking then to ſhew cauſe upon the 


18 merit; but if a die dungs, he cms 
= 2 * | 5 


3 , 
£ 
by tf 4. 7 
#- 4 


On difolving Tnjunfions. 


will be enlarged to the firſt' day of the 
following term. 3 5 


Li 


When exceptions are taken to a de- v 
fendant's anſwer put in to an injunction 


bill,” and he is adviſed the anſwer is ſuf- tons are filed. 


ficient, a defendant | may apply to the 
court, © by a motion of courſe, for an 
order (iled the previous order), by 
which it it is ordered, that in caſe the ex- 
ceptions taken to his anſwer ſhall, upon 
the arguing thereof, or otherwiſe, be 


overruled, the plaintiff do at the ſame 


ue Men kale, En the itterits; WhF 
the injunction Thouſd not be * 
dilſolved. 

This order muſt be obtained and ſerved 
at leaſt two days before the day of ar- 
guing the exceptions; for if this order 
is not ſo obtained, and the exceptions 


ſhould be overruled, the defendant muſt 


either on that day, or afterwards, move 
for an order to diſſolve the injunction 
upon the exceptions being overruled, 
unleſs tauſe ſhewn that day ſeven- -nighr; 
and if the plaintiff ſhould then ſhew 
cauſe upon the merits, and fail, the 1 in- 


junction will be diſſolved; but the defen- 


1 N dant 


i vious order 


325 


Upon the pre- 


where excep- 


Time of ob- 
taining the pre- 
vious order. 


326 On diſſolving Injunktions. 
dant will have ſuffered the delay of a 


week, in his proceedings at law, by not 
obtaining the previous order. 


Where neither If, after ſervice of the order for diſ- 
merits nor ex- R EE k S 3 : 

ceptions are ſolving the injunction, the plaintiff nei- 
ſhewn for the 8 | | . 

cauſe, thein- ther ſhews merits nor exceptions for 


1 cauſe againſt diſſolving it, a defendant 
N need not in that caſe move the court to 
make the order abſolute. In the terms 
of it, and by the conſtant practice of 
the court, it becomes abſolute of courſe. 
And here a diſtinction is to be obſerved 
between thoſe orders which are made 
unleſs cauſe, and orders which are made 
to ſhew cauſe; in the firſt caſe, unleſs 
the party ſhews cauſe the order becomes 
abſolute, and is in the nature of a judg- 
ment by nibil dicit: in the laſt caſe, if 
the patty who is directed to ſhew cauſe 
omits to do ſo, the adyerſe party muſt, 
on the next, or ſome future, day, move 
to make the order abſolute. | 


neee, 
the plaintiff injunction, becomes a bankrupt, and aſ- 
"I ſignees are choſen, it is a motion of 
2219 pong courſe, that unleſs his aſſignees file a 
Pw + ſupplemental bill within a limited time 

„ (uſu- 
0 | C | 
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(uſually within a fortnight), the injunction 


may ſtand diſſolved. ; 


So where an injunction becomes abated, By — of 
by the death of either party, it is a mo- 
tion of courſe, that unleſs a bill of re- 


vivor be filed within a limited time, the 


injunction will be diſſolved. 


A joint action at law ,was brought in On not paying 
the names of two partners, the one re- — 
ſiding in England, the other abroad, and * 

a bill exhibited for an injunction againſt 
them, to ſtay their proceedings at law 
for the money recovered by verdict. 
The defendant who reſided in England 
anſwered the bill, and then moved, on 
behalf of his co-defendant reſiding abroad, 
that the money recovered at law might 
be brought into court until he had an- 
ſwered the bill, when the court ordered 
the ſame, and that unleſs the money was 
brought into court within a month, the 
injunction ſhould be diſſolved. Potts v. 
Butler, Hil. T. 1787, in Scac. | 


Injunction diſ- 
ſolved upon the 


— revived 


(632825 


On reviving: ions 5 


Ao 


HERE. + an junio his: . 
diſſolved in the original cauſe, 
and an amended bill is filed, the plaintiff 


% E % 
＋ * 


— 


n an amend · may move, ON notice, to revive the in- 


junction upon n attachment, or upon 
the defendant's praying time to anſwer; 
in which caſe there muſt be an affidavit 
ſtating the amendments; and-if the court 
is of opinion that the amendments are 
material, they will make an 1 order to 

reviye the I | 1 
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In what Caſes a Plaintiff at Law 


is permitted to proceed, not- 
withſtanding the Injunction. 


4,4 
39-33 


S this court can continue, ſuſpend, 
A or finally diſſolve, an injunction, 
as hath been ſhewn in the ſeveral caſes 


before mentioned, ſo in the exerciſe of 


its juriſdiction upon this ſubject, caſes 


will ſometimes occur where, pending an 


imunction, the ſituation of the party at 
law may be ſuch as to induce the court 


to permit him to proceed a certain length 


in his action notwithſtanding the injunc- 


tion, but then this 1s always done with a 


ſtay of execution, 


As where a bill was fled | in this court, To tax coſts and 
— 


lieved a it, and for an injun&tion 
On the laſt day of the term, the defen- 
gant having put in his anſwer obtained 
the uſual order to diſſolve the injunction, 
unleſs cauſe at the ſittings, when excep- 

| tions 


ment, with a 
ſtay of exe - 
cution. 
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To er- pro the So where the plaintiff i in equity hath 


writ of error, brought” a -writ of error on a judgment 


and affirm the 
judgment at 


law, 


In what Gaſes a Plaintiff, Sc. 


tions were .ſhewn for cauſe, but which, 
by the courſe of the court, could not be 
argued until the following term. Mr, 
Stanley now moved, for the" defendant; 
that he might be at liberty in the mean 


time to. tax his coſts, and enter up judg- 


ment at law, with a ſtay of execution, 
notwithſtanding the injunction. Mr. 
Richards for the plaintiff oppoſed this 


motion, contending, that the injunction 


ought. firſt to be Gipoltd of before thc 


defendant ſhoulg | be permitted to proceed 


in his action. But the court held, that 
this application was perfectly reaſonable, 
and ought to be granted for aſking; that 
by granting it no poſſible harm could be 
done to the plaintiff, for if he could 
ſuſtain an injunction upon the merits of 
his caſe, the execution at law muſt wait 
the determination of the cauſe in equity. 


Nandolph v. Tombs, 16th Dec. 178 5, in 
; Scac. | 


at e the court, upon a motion of 
courſe, will grant an order, chat the de- 
fendant ſhall be at liberty to proceed to 


non pros the writ of error, and affirm his 
judgment, notwithſtanding the injunction, 


Defei; £2 


the court appoints them guardians, who 


( 33). 


Deſence 70 Bills and Eng li 1 
amen 


An- 


| A $5 perſons capable by a 


of inſtituting a ſuit, are likewiſe 
capable by themſelves of defending one. 
If che intereſt of the crown, or of thoſe 
for whom It 15.4. truſtee, is concerned, 


Perſons capable 
and incapable by 
themſelves of 

de * à ſuit. 


the King' 8 Attorney- General, or, during | 


the vacancy of that office, the Solicitor- 
General, becomes a neceſſary party to 
ſupport or defend that intereſt. The 
Queen's Attorney or Solicitor-General 
ſeems to be the party neceſſary to ſap- 
port her rights. 2 Roll. Abr. 213. 
Infants, idiots, and lunatics, who are in- 
capable by themſelves of inſtituting a 
ſuit, are like wiſe incapable by themſelves 
of defending one. Married women, who 
cannot by themſelves inſtitute a ſuit, 


may defend by, themſclves, ſeparately 


from their huſbands, with the leave of 
the court. Infants inſtitute a ſuit by 
their next friends; but, to defend a ſuit, 


are 
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Defence to Bills. 


are uſually - their neareſt relations, and 


not concerned, in point of intereſt, in 
the matter in queſtion. If a perſon, by 
age or infirmifies, be reduced to a ſe- 
cond infancy, he may alſo defend by 
guardian. Preced in Chan. 329. Idiot 
and Junatics defend] by their committees, 
If a married woman claims, in oppo- 
ſition to any claim by her huſband, or 
if ſne lives ſeparate from him, Preced. 
in Cban. 329, Toth. 75, or  difapptoves 
the defence he wiſhes her to make, 2 

Atk. 50, ſhe may obtain an order, upon 


an affidavit ſtating the facts, to defend 


the ſuit ſeparately Hon her | buſhand, | 


Defence to bil of the various modes of defence to a 


By demurrer. 


bill. 


The for againſt whom a bill is ex- 
hibited, being called upon to anſwer it 
may defend himſelf, | So 


1. By demurrer, by which he appeals 


to the judgment of the court, whether 
he ſhall be compelled to anſwer the bill 
or not. Prac. Reg. 131. 


ſul 


ba 


/ 
— 


r 8 - of 
nn „ 
* A 4 : 4 : * 


Defence to Bills. 


2. By plea, whereby he ſhews why the By plea. 
ſuit ſhould be diſmiſſed, e or 
barred, _ Prac, Reg. 273.1 


1 


en 
n 
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2h By anſtwer, e controverting By anſwer. 
the caſe ſtated by the plaintiff, confeſſes 
and avoids, traverſes and denies, the ſe- 
veral Parts of the bill; or, admitting t the 
caſe made by the bill, ſubmits to the 
judgment of the court upon it, or upon 
a new caſe made by the ee or Kg 
4. os F i/claimer, which, at once ter- By diſclaimer. 
minates the ſuit, the defendant diſclim- 
ing all right In, the matter. fought by the 
bill. Prac. Reg. 141. 1 


b. By Arn plea; e mo di, By 5 TEN: 
claimer, or by two or more of them, dad dicke 
each of which muſt relate to ſeparate 
and diſtinct Parts of the bil. e on 


Plead. 98 
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Demurrer, 
when it lies, 


and when not. - 


© 34%) 


i; 15 1. 


Demurrer, when it lies, and when 


Not. 


VF a bill be filed, and the defendant 
appears, he may demur, plead, or 


anſwer, otherwiſe all proceſs ſhall iſſue 


_ againſt him as if he had not appeared. 


If defendant has demurred to a bill, 
and his demurrer has been overruled, he 
cannot demur again to the fame bill; 


but if the bill has been 'amended, he 


may then demur again. 2 Brown Ch. 


| Rep. 66. 


The defendant may demur if the bil 
is for a matter or ſum below the'dignity 
of the court, and it will be diſmiſſed; 


but if there is fraud, or complicated 


matter, it will be reſtrained however 
ſmall. Per Price, B. M. 1717, in Scac. 
Bunb. 17. 1 


It bill is brought for relief againſt ſe- 


veral contracts, for ſhares of the ſame 


ſtock, bought of the defendant ſeveralhy, 
| and 


—— 


* 


3 


Demurrer. 


and charges that they had formed them- 
ſelves into a ſociety to carry on the fraud, 


yet demurrer lies. N. B. Defendants - 


muſt deny combination. Bull v. Allen, 


H. 17 20, in Scac. Bunb. 69. 


Though defendant does not demur to 
a bill, as being too trifling for he court 
to entertain, yet he may take advantage 
of it at the hearing. Brace v. Taylor, 
H. 1741. 2 Atk. 253. For a bill may 


be ſo drawn as to Prevent a demurrer | 


for os ee 


4 


| bee demur, if the bill be 
for relief in a matter not proper for the 


court; as if a bill of revivor revives an 
order made by the conſent of the plain- 


tiff, now married, and not a party, for 
her conſent is determined. K. 8 Ca. 


FS! & * J. A. ; 


A Semis will be allowed to a bill 
for a conveyance of a mere legal eſtate, 
as where . J. deviſed to his wife for 
life, remainder to truſtees to preſerve 
contingent remainders, remeinder to his 
daughter for life, remainder to truſtees 
as be fore, remainder to the heirs of her 
body, 
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Demurrer. 


body, remainder over in a ſubſequent 


clauſe, he declared his intention that his 


daughter ſhould have only a+ life eſtate, 
A bill being filed by the remainder man 
in fee, to have a. conveyance in which 


the daughter ſhould take only an eſtate 
| for life, the defendant demurred, and the 


demurrer was allowed, on the ground 


that theſe were only legal eſtates. 1 
Brown Ch. Rep. 313. 436, 7 lea 


If 838 prays l to a man- 


damus from B. R. or to an indictment, 


information, or prohibition, defendant 
may demur. Lord Montague v. Dudman, 


T. 170 1»::2-:4 6% 396. 


If bill ĩs "RR to eſtabliſh plaintiff”s 


right of common, and ſet aſide former 
decrees, a demurrer lies to the whole bill, 


ſor plaintiff ought to have brought a bill 
of review. Lady Glanville v. 


H. mn in Scac. n hy 


| - Though the e ins "AH 
the original bill, he may demur to the 


amended part. Louiber v. V Bor wwood, 
M. 1722, in Scac. Bunb. 120. 


A de- 


Demurrer. 


A deſendant may demur if there are 


not ſufficient parties; as if a jointreſs 


brings a bill againſt the heir at law to 


have a covenant of her huſband (to leave 
a jointure houſe in repair) performed, 
and ſatisfaction for the want of it; the 


heir may demur, for that the executor 8 
ougght to be a party; for though at law 

the creditor may ſue the heir only, where 
he is bound, yet, as the perſonal eſtate 


is the natural fund for debts, and the 


executor may ſhew he has performed the 


covenant, he muſt be a party in equity. 
Knight v. E M. 1734. 3 * 10 


331. 


If the defendant does not 2 for 


want of parties, he may take ee 


for it at che 2 


4 
44 


Yet if acne with the will an- 


nexed, is a defendant, another defendant 
ſnall not demur, becauſe it does not ap- 
pear that the executor did not leave an 


executor, for the court will preſume the 
_ adminiſtrator to be right. Taurton v. 
Flower, J. 1735. 2 P. M. 36g. 
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Demurrer. 


But if the plaintiff has taken out ad- 


miniſtration in a proper court, in a fo- 


reign country, our courts can take no 


notice of it; and if he has not alſo taken 
it out nn nen _ e 4 


1155 an eſtate is hn — 0 205 per 
annum wages to the knight of a ſhire, 


and a right given to a corporation, con- 


ſiſting only of the two knights and the 


ſheriff, to enter and diſtrain, and one 
knight and the ſheriff refuſe to join in 


recovering it, and the other brings a bill 


for it, the defendant may demur. Shep- 
berd v. Ns: 7. rene I Vex. 38. 


If a crew of 80 appoint. two wk their 


| ads agents for prizes, and afterwards 


ſixty- four of them agree the two agents 
ſhall have certain ſhares, and a bill is 
brought on behalf of the agents: and the 
fixty-four, a demurrer-hes;; for the whole 
eighty ſhould be parties. Leigh v. Tbo- 
mas, T. _— 2 Vex. 31. If no bor 


545155 903. 18 fla 10 


f To. a bil hs fox an injunc̃tion to 


| ſtay proceedings in the eccle ſiaffical court 


for a church rate, to which ia cuſtom was 


: ee 1 plea nn and for diſ- 


Demurrer. 


covery of the value of eſtates; defendant 
may-demar; for they are cognizable there. 
een AE. de unpd 9 _ e 


3} 


bill againſt the Lord of another manor, 


to eſtabliſn a right, and to be quieted in 


the poſſeſſion of a fiſnery, defendant may 
demur, for the right ſhall be firſt tried 


at la v. Lord Tenham v. e ce 


2 _ 3: 151 


FO) 


Bill e 3 a chrporaions which 


ſtated, that they were a borough by pre- 
ſcription; that they were incorporated 


by the charter of Henry the Sixth, by 
= name of mayor and burgeſſes; that 

ing Jebn by charter confirmed all their 
antient cuſtoms and privileges, reſerving 
a rent of fifty-two pounds per annum; 


that time out of mind they were lords of 


the/manorz and as fuch intitled to a toll 
for two-pence a ton for all goods navi- 
gated on the river Trent, within the ma- 
nor; that the defendant carried fuch a 
quantity: of goods, and therefore the bill 
was brought for a diſcovery, account, 
and relief. The defendant demurred to 
the account and relief, ſor that this was 

Z 2 pro- 


le ü the te 5 one manor We e a 
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Demurrer. 


properly determinable at law by action 


or diſtreſs; and the rather for that it did 
not appear by the bill that the plaintiffs 
had aſcertained their title at law; and 


per totam curiam the demurrer was al- 


lowed. Town of Nottingham v. Mood, 
M. 1733, in Scac. Bunb. 330. 


If the executor of an attorney brings 
a bill for money due for buſineſs done, 
defendant may demur, for that the re- 
medy is at law, under 2 Geo. 2, ch. 23. 


Parry v. Owen, T. 1751. 3 Ak. 740. 


Bill for a ſpecific performance of ſuit 
to the court of the plaintiff's manor was 
immediately diſmiſſed, as being proper 
at law. Thornhagh v. Hartſborn, T. 1727, 
in Scac. Bunb. 237. | 


If the Lord of a market brings a bill 
for the toll of corn brought to market, 
and that defendant combines to ſell by 
ſample at his houſe, and thereby prevents 


corn being brought to market, which is 


foreſtalling, and prays diſcovery; theſe 
are queſtions at law, and defendant may 


demur. Hil v. ene A 175. 


Ic 


. OM. On 


Demurrer. 34 I 


If there is a decree to account an eſtate 

to be ſold, and the money paid to in- 
cumbrances, according to priority, and 
afterwards the plaintiff diſcovers, and 

buys in incumbrances prior to the de- 

N fendant, and brings a bill to tack his 
mortgage to theſe, the defendant may 


rl 


—— — 


* 
3 . — I-AA 23 
eg = — — — — 


demur. Warthy v. Birkhead, 7. 17 54. ö 
ü 3 Alt. bog. 
1 If a ſupplemental bill is bona | | 4 
þ againſt a defendant, not a party to the k , 
original bill, to anſwer the matters in the ; A 
original bill, and no new matter is =_ | i 


tended to be ariſen fince filing the ori- 
ginal bill, the defendant may demur. 
Baldwin v. Machown, MM 1754. 3 Atk, 
'2 3 'r 


. 


If a bill is brought for diſcovery of 
the aſſignment of a leaſe without licence, 
though i it is not brought for the forfei- 
ture, yet does not exprefily wave the 
forfeiture, defendant may demur. Lord 
rg v. „ deen M. 1 1747. 1 
Vez. 56. 2 (Y 8 
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brought by the Eaſt-India Company to 


eee 
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—_ Demurrer. 


diſcover how he came by the poſſeſſion 


of certain goods, and whether not by te 
acts amounting to piracy or felony. E. fo 
J. Co. 8 Ten 749 in Scac. 1 tr 
Vez. 246. vn :a79% ETH 8 th 
n e 044971 [AR abt 7 

But a 8 dow not lie to a bill 0 
for a diſcovery of a conſpiracy, in ſetting 8 
up a Baſtard child, for it is not a ground a 0 
for criminal proſecutions. . eng v. of 
Dita] ” 49155 2 e -<Aph no for 
nne Ba 

Nor can a e to EY lands 38 
are deviſed, charged to be an alien, de- | 
mur to the diſcovery; ſor the diſability df 
of an alien to hold lands is not a penalty and 
nor a forfeiture, but an incapacity; nor mo! 
to a diſcovery whether another defendant pro 
is an alien, if the firſt defendant hath an five 
intereſt, though uncertain, in the lands. for: 
Attorney-Gen. v. ere g 2 giGea,', = cit 
in Scac. Parker 144. L Sen. v. I 
So is demur if the plaintiff does II 
not intitle himſelf to the thingidemanded; eſtat 
as if the huſband ſue alone for a thing to inetl 
which he has no title without * his moie 
wife; C Cl. 410 qv <0 Nedt 0. exec 


bro Wien Hine plain 
. 2 ©53 


Demurrer. 


If a baptiſt aſſigns an advowſon for a 


term, and on conforming brings a bill 


for a re- aſſignment, ſuggeſting it was in 
truſt for himſelf, to avoid the penalties, 
the defendant may demur. Cottington v. 
Ten K. ae 2 Ak. I 15 5. 

1 a bil deck bor ad as froks 
4 diſcovery of proceedings in the court 


of delegates, the defendant may demur, 
for they relate only to perſonal: eſtate. 
Baker v. nn 2 en 2 Ath, 


ub! * fit | | 4 

| 11 a1 bill is dd for an injunction, 
and to eſtabliſh a right, which is for a 
monopoly and doubt ful, and where the 
proceedings would be long and expen- 


five, the court will allow a demurrer, 
for that the plaintiff ſhould have firſt 


eſtabliſhed his right at law. Mbilchurch 
v. Hide, T. 1742. 2 Atk 391. 


-o If the: hill demands an account of an 
eſtate from an executor, upon a clauſe 


inc the wille of his teſtator, who deviſes a 


moiety of the eſtate, which his wife and 
executor ſhall have at his death, to the 
Fi Cb. K. 31. 
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Demurrer . 


If the bill demands # diſcovery of a 
title againſt a deviſee, where the plaintiff 


does not ſhew a title in himſelf. "Ch, R. 
36. ht, 


* 
1 | 2 
+ 


If the lord of a manor brings a bill 


for the recovery of a fine, ſuggeſting 
that defendant was admitted by attorney, 


butt denies it, and for arrears of quit- 


rents, the lands out of which they iſſue 


being unknown, and defendant demurs 


as to relief the demurrer is good. North 


v. ZE. rd, M. 1732. JO IF. * 


If the bill does not-aver the lane 


to be the aſſignee, but only that Plaintiff 


is ſo informed, the defendant may demur. 


L. Uxbridge v. Staveland, M. 1747. 1 
Vez. 56. If i it is upon a collateral co- 
venant, not running with the eſtate, and 


which therefore does not bind afſignees, 


an mis Gefondant my does Lid. 


So if the — of 


| feveral natures againſt ſe veral defendants, 
in the ſame bill; if che defendants: deny 
the combination pre 4.994 not. 


1 Fern. Es: #7" 36537 4AÞJ Ine 
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Demurrer. 


And they. ought to deny combination 
without more, for more oyer-rules the 
demurrer. 1 Vern. 463. 


% et where there has been poſſeſſion of 
a fiſhery for a long time, he who claims 


the ſole right may bring a bill to be 


quieted in poſſeſſion, though he has not 
eſtabliſhed his right at law; and it is not 


good cauſe of demurrer, that defendants 
have diſtinct rights, for, on an iſſue to 


try tik general right, they may take ad- 


vantage of them. Mayor of York v. 
Pins M. bf 37. 1 All. 282. 

80 if th plintif 8 before cauſe py 
action; as if he ſues an executor for a 
diſcovery of aſſets before a ſuit com- 
menced againſt him; for perhaps he 
would pay, or confeſs aſſets, Samb. 


HondaiFd S,ĩ non nhg b nol ad6y 0 


aa 11470 5 En | 
It is a a good cauſe of 3 PRs 


appears by the bill that the defendant 


has cheen 1 ing the uninterrupted poſſeflion 


for 34 years, and no incapacity;pretended. 


Frazer V. Moor, M. 1719. in Scac. 
Buab, 5. e i , Ad 


n A truſtee 
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Demurrer. 


A truſtee may demur as well as the 
ceſtui que truſt; and the ceſtui que truſt is 


intitled to have the privilege maintained 
by the truſtee. E. Suffolk v. ee f. 
W 1 n ___ 10 gl OO] 

If Alovery is e. s . 
dant did not procure ſubornation of per- 


Jury, and whether the evidence of A. 


did not influence a verdict, defendant 
may demur to both as one queſtion. 


5 OT Pritchard; T. Span 387. 


i; } 2511 1 471 1196hng 3 If 


If a legacy is given to a woman, pro- 
vided ſne may marry with conſent, if the 


legacy is not given over, ſhe may demur 


to a bill for a diſcovery of her marriage. 
Cbauncy v. T, eee, Ws '2 —_ 


593. u Tan BY 


* 


zt 0 117 is — 4 * 718 4 I f * # 
LE F Mad (fi 45 LIZ $44 "7.4 OUR | a4 12 1321 


If a portion is given over on marriage, 
without conſent, defendant may demur 
to the diſcovery of the marriage on, 
though diſcevery of theodοnenf is not 

prayed. Chancy v. Fenboulet} Po 751. 
2 Lek. 265. traf 203194” 488917 90 0 
149 10 Hie & 0 55119 


Hing t 

But if a man by his will gives his wife 
the whole ſurplus of his perſonal eſtate, 
277 6: | | = 


Demurrer. 


= 


but if ſhe-marry again then ſhe'is'ro/de- 


liver up half of the ſurplus: to his bro- 


ther-and his heirs, and he ſhall call her 
to an account for it, a demurrer to a bill 


for a diſcovery of her marriage, and for 
an account, ſhall be overruled. Lucas 


5 Evans, T. og” 3 Ak. _ 


1 Vis, 404 


On a guare ie impeli der againtt the 
ordinary, he filed a bill for a diſcovery, 
whether there was not a bond for reſig- 
nation given, in order to plead it to the 


action; the defendant demurred, iſt, that 
the diſcovery would ſubject him to pe- 


nalties: 2dly, that it was immaterial. 


To the firſt objection it was anſwered, 


that the bond was legal; to the ſecond, 
that the plaintiff had a right to the diſ- 
covery, and its materiality muſt be de- 
bated in another place; and the demur- 
er was overruled. 1 Brown Ch. Rep. 
whe. But quere, whether a demurrer in 
ſuch a caſe, on the firſt ground, would 
not now be allowed? for though in this 
caſe both C. B. and B. R. held the bond 
to be legal, yet the judgment was re- 
verſed on a writ of error in 3 


1 1 Brown Ch, 115 769050 
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Demurrer. 


Demurrer lies to a bill brought to dif. | 


cover whether there is ſuch a perſon, or 


where he is, only to make him a party. 


Done v. . 7. 1742. 2 Atk, 394. 


If a bill i is winds to ae whe- 
ther defendant, after being inſtituted to 


one living, was not inſtituted, &c. to 


another, he may demur. Boteler v. A. 


lington, H. 14. 3 Ath. 453. 


But it is no HOP of 3 that the 
plaintiff ſuggeſts that the court roll (by 


which the defendant claims a copyhold) 
was falſely entered by the ſteward, though 
the defendant alledges, that the homage 
had found the entry to be true. 


That the bill contains ſcandalous mat- 


ter, for that ought to be referred and 


. Wia 1 Vern. 107. 

If an officer of a 3 is made a 
defendant to a bill againſt the company, 
for a diſcovery, though the officer i is not 
intereſted, and his anſwer cannot be read 
againſt the company, and he may be ex- 
amined as a witneſs, and plaintiff can 


have no decree againſt him; yet as his 


anſwer 


Demurrer. 


anſwer may tend to a diſcovery, as he 
may be proſecuted for perjury, and the 
company cannot; and as his anſwer may 
direct the plaintiff to draw interrogato- 


ries, he ſhall not demur, but ſhall an- 
ſwer. Wych v. Mead, Ta 1734- IP. 


8 75 


II a bill is po for the recovery of 
a curioſity found in plaintiff's manor, and 
ſold to the defendant undefaced, defen- 
dant cannot demur, though plaintiff 
might have trover for. the value, or deti- 
nue he: the thing itſelf. D. of Somerſet 
v. 0 M. 1735. 3 P. V. 390. 


lt is not good cauſe of * to a 
bill brought for an account of perſonal 


eſtate, that there is a ſuit depending in 


the ſpiritual court for adminiſtration, 
for they have no way of ſecuring. the 


effects in the mean time. Phipps v. 


Steward, H. 37. 2 A. 285. 


It is not good cauſe of a demurrer to 
2 bill for a commiſſion. to examine Wits | 


neſſes, and for a diſcovery of matters 
which the plaintiff may give in evidence 
in an action which he intends to bring, 


that 


3 
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Demurrer. 


that the action is not yeticommenced; 


it is ſufficient if there appear on the bill 


ſufficient RN _ an ne ot * 


Ch. ge _ 

Sw es: not to a 5 bill Kot a dif 
covery of what goods defendant 'bought 
of plaintiff's agent, and what remains 
unpaid, and for payment of it. Lifet 
V. n 5 e 2 Atk. 394. 


The plaintiff c. cannot i to an an- 
ſwer, though it draws a matter into ex- 
amination which, was ſettled before by a 
decree; but ought to move for an order 
to reſtrain ſuch examination. ** hy 
Ch. . IO INGO 144% fn TABS 


411. £ 


80 fas ive carmot' en if \ he 
is in aps or amber een. 


129 


s * ' ". 
S205 0 511. 


A Aden cannot W and plead, 
or demur and anſwer, to the ſame part 


of the bill; for the plea or anſwer over- 
rules the demurrer. Cle rae 


ferd, — 7 . P. N mo lot. 


W 5 
* oe" * 


80 if to a bill "IR an account of rents 


and profits, to which diſcovery is inci- 
dent, 


173 


8 Wes 


le 
1. 


t, 


Demurrer. 


dent, the de murrer, as to ſo much as 


ſeeks an account from a certain time, is, 
that plaintiff has his remedy at law; and 
the plea, as to ſo much as ſeeks an ac- 


count before filing the ſupplemental bill, 


is the ſtatute of limitations; the demur- 


rer and plea. ſhall be both over- ruled. 


Dormer v. I H. ne 2 Alk. 


282. 

If a demurrer is overruled, the de fen- 
dant may afterwards inſiſt on _ lame 
e in his anſwers ; Did. 

The e cou will not a the con- 
ſtruction of a will or demurrer if there 
is any doubt, but will overrule it without 


prejudice to the defendants, inſiſting on 
the ſame matters by anſwer; but if on 


the face of the bill the plaintiff has no 
title, the court will determine on de- 
murrer. Breniford v. Edwards, H. 10 50. 
2 ez. aan | 


A eos bad 3 in part, is cad fir 


the whole. E. of Suffolk v. Green, T. 


1739. 1 At, 450 
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Demurrer. 


So if a truſtee, in an afiiricus bond, 
defendant to a bill for diſcovery, and to 


perpetuate feſtimony, demurs to both, 
it is bad; but had it been only to the 


diſcovery, good. 1b:d. 


A demurrer for want of juriſdiction, 
- is informal and improper, the defendant 


ſhould plead to the juriſdiction. Rober- 
deau v. Rous, M. 1738. 1 Atk. 543. 


Length of time is not proper matter 
for a demurrer, but for a plea. Gregor 


v. Moleſworth, M. 1740. 2 Vex. 109, 


If a defendant anſwers to part of the 
diſcovery he cannot demur to the other 
part. Abraham v. Dodgson, H. 1740. 


But defendant'may anſwer to the diſ- 
covery, and demur to the relief. 191d. 


But 3 cannot FD a 8 to the 


diſcovery without a demufrrer to the re- 
lief, for that would be not to demur to 


the thing required, but to the means by 
which it is to be e 2 Brown Ch. 


Rn 124. . 


Demurrer. 


Where a bill proper for diſcovery only 
alſo prays relief, a general demurrer will 
be allowed. Cont. 2 Brown Ch. Rep. 
281. Acc. id. 319. | 


The court cannot let a demurrer ſtand 
for an anſwer. . Anon. T. 1747. 3 Athe 
If the bill charges, that by producing 
a deed under which the defendant claims, 


r 

- it will appear it was made by a tenant 

i for life only, and the defendant does not 
plead he is a purchaſer, but demurs to 

he the whole, it is not good. Stroud v. 


er Deacon, 7. 1747. 1 Vez. 37. 
A defendant cannot demur to a bill 
for the partition of tithes, for this court 


can divide them. Baxter v. Knollys, 7. 
1750. 1 Vez. 494. N 


on a demurrer. Gregor v. Moleſworths 
M. 1740. 2 Lex. 109. 


The particulars which are demurred, 


Vol. I. A a : | the 


No benefit of exception can be ſaved 


or pleaded to, muſt be diſtinguiſned; it 
is not enough to ſay, as to ſa much of 


Ä ne 7 1D: 


Fs Hes — 
. Vs 28 r Was 


364: . Demurrer. 


the bill as is not after anſwered; &c. 
Chettond V Lindon, For 59 2 Vez. 450. 


9781} 50 Hahn 5. 5 07 ber 


Fo: certiorari bill there can be no 


demurrer, for it requires no anſwer. 1 
Ch. Ga. Oy” ot -vI9190t tg 07 
Sed bote iS 85 5 
The court will not permit a | plainif 
to demand, by one bill, ſeveral matters, 
of different natures, againſt: ſeveral de- 


fendants; for this would tend to load 


each defendant with an unneceſſary bur- 
then of coſts, by ſwelling the pleadings 
with the ſtate of the claims of the other 
defendants, with which he has no con- 
nection. A demurrer therefore, for that 
the plaintiff demands ſeveral matte rs, of 


different natures, of ſeveral defendants, 


by the ſame bill, will hold. 1 Vern. 416, 
463. Hard. 337. But as the defendants 
may combine together to defraud the 
plaintiff of his right (and ſuch a combi- 
nation 1s always charged by the bill), the 
defendant. muſt fo far anſwer the bill as 
to tony combination. | 1 Vern. 416. 


Demurrer, CON» Bill 9 be. relieved a gainſt — COn- 

taining diſtin. $4 $1.60] 3268 3p 
matters and tracts entered into by "the plaintiff with 
parties, in 


what caſes al- the fefendants, relating to ſhares in 3 
lowed. Ps bubble, 


with 
in a 


ble, 


Demurrer. . 355 


bubble, called the Penſylvania bubble, 
and to have his money repaid which he 


had paid to the defendants for ſhares 


ſold by them reſpectively; and charged, 
that the defendants had formed them- 
ſelves into a ſociety to carry on the 
fraud; the defendants demurred, becauſe 
the bill contained ſeveral and diſtinct 
charges againſt ſeveral and diſtinct defen- 
dants; and tle demurrer was allowed. 
MB. They denied combination, as is 
neceſſary upon ſuch a demurrer as an 
Bull v. een in wennn Bunb. 69. 


7 % & 
'AF1 IE i SAT ane 


In Potis, Clerk v. Durrant, +. Soar 97h For multipli- 
BB. 17925 in Nes the points reſolved 2 Oy 
vette. © 

3368 &a! LE} VV | a E442 4 Ini 

1. That à demurrer for multiplicity 
of matters, viz. for tithes againſt all the 
defendants, and for aſcertaining glebe 
lands ys rpg others, 1 1s a ee e 

4. That it need not be ſüppörbedl by 
an mfr denying combination. | 


. Thee it is \gpod's to the whole bill. 
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n lt 27 1085 Ja 5H to (fic 4 
> <p compu bc — ö of, this, kind, will gay 
neral right, hold. where, the plaintiff, claims ſeveral 
matters f different natures; for when 
one general right, is claimed by the bil, 
though, the defendants. have, ſeparate and 
diſtinct rights, yet the demurrer will, nat 
holds as if a perſon, claiming a, general | 
right to the ſole property, of a.ziver, files 
a bill againſt ſeveral perſons claiming, fe- 
veral rights in the fiſhery, as lords of 
1AaAgrs, occupiers of lands, ox, gtherwiſe. 
HA. 882. In this cafe the, plaintif 
does, not claim ſeveral, ſeparate and dil- 
tin; rights in oppoſition, to ſeyeral ſe- 


Pnuate and diſtinct rights claimed by the 
delfendant; but he claims one, Seen Wl cies 
and entire right, though ſet in oppoſition 013} 
« or bowolla, 40, & Nxigty of diſtinct rights e by d 
0 Gs che Keri defend. MY copy 
-ff100 e 1 NN „oh 13 5 been 


Ai ee , 2 Atte uff will nor permit the bi 
part of a matter, tiff. to demand by one bill 1 ſeveral matters 
., gf different natures againſt ſeveral de 
fendants, ſo it will not permit a bill to be 

bronge ft arb af, a. matter only i 2p 

.to >, prevent the ſplittigg of cauſes, and 
conſequent multiplicity of ſuits, willalar 
_A;demurrer upon, chis ground.  . 2/712 


It 


448935 ifs <I 


Denurrer. 5 So x 
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Jo a bill of in⸗ 
terpleader for 


If to a bill of interpleader the uſual af. 


fidavit, that the Plalutiff does fot collide — — | 
with any of the Partids {hot Ame kd), qi 
the "defendant" ftay Nerf!“ Po! Nth EL 
bill there is Hilke tie indther cauIE UF dea | 
murrer ; for if the plafrttiff does not- ft b 


that each of 'the defendants Wr He 
ſecks to cotpel to interplead, elazittig 2 

n t, both the defendants may dernir ; 

ohe) becauſe the plaintiff ſhews ho tight 

in te defendant demurring; the other, 
Belle the plaititiff, ſhewing no riglit in 

tec defendänt, ſhews no cauſe of in- 

th acer; or if the plaintiff ſhews'no 

it T0 compel the defendants to inter- 

f Plead, Whatever rights they may claim 
| tach defendant : N NN 1 en. "248, 
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information for. 

copyhold lands, and alfo what timber had — 
= been cut down, and what waſte com- 
1d mitted c. The defendant demurs be. | 
4 Hl there is à forfelture of the place . 
e- Vatted, and treble damages, and yer the I 


be Alb Hera Had hot waved" for- 
WH filtures"” Per rfan” the deturrer Was 
nd need? and Wis" iffers fromm the caſe. 
os WH ofa tithe” "bit dk HA indeech for 
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but has of late been-difcontinued, becauſc 


the bill prays'onlythe ſingle value of the 
tithes. Atloriuy-Gonerul at the relation 
of Waters aud Hinbent, H. 1724, in Scar, 


50 0D9RXi {#2 


Bund. * 8 3010 
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o a bill to per- There e caſes in 2 a man is 


petuate teſti- 
mony of wit- 
neſſes if a plain · 
tiff ſhews no 
intereſt in the 


not intitled to perpetuate the teſtimony 
of witneſſes. 1 Atkyns 451, $71, 1P, 


matter to be ex- W. 417. Preced. in Chan. 531. 1 Roll. 


amined. 


abr. 383; and therefore to ſuch a bill * 


demurrer vill ſeldom lie. But if upon 
the face of the bill the plaintiff appears 
to have no certain right to, or intereſt i in, 
the matter to which he craves leave to 
examine in preſent or in future; à de- 
murrer will hold. Smith e wee 
General, Mich. 1777, in Cane 


Fig demwre 1) Byithe 4th general rule of bs court, 


FENG; 


134 


not be a Wedneſday ſe'nnight remaining 


the day of filing every demurrer ſhall be 


ſet / down upon the fame. This being 
dated and ſigned by the clerk in court 
WhO files it, 18 delivered over to the ad- 
verſe clerk in court to be copied, to- 
gether with a rule for arguing it on the 
Wedneſday ſe'nnight following; but if 
in the courſe of proceeding there ſhould 


of 


of the term in which: it; 18; filed, in that 

caſe, the rule muſt be made for arguing 

the demurrer at the fittings. after the 
term; and the ſecond day of the ſittings 

is the day fixed by the general rule of 

the court for arguing and determining 
demurrers, as well as pleas and excep- +  - 


* 
L 4 £ k ff A dh 4 44 1 1 Sf 21 1441 0. 4 


f . 
1J1V 1 : 


This * 18 ä as a baer by the Rule for the ar- 


gument of the 


clerk i in court ho files the demurrers a demurrer, how 


0 btained. 


copy of vhich is delivered to the adverſe 
elerk in court with the demurrer. This 


rule muſt be obtained ſo as to bear date 
either in term or in the ſittings ; if in 
the latter, the demurrer muſt be ſet down 


to be argued the firſt e n 


next term. 


A demurrer may be fled under the A demurrer may 


be filed under 


_ fignature of counſel only; but where che the fgnature of 


counſel, or un- 


defendant puts in a demurrer and anſwer, der à dedimus, 


they are filed as one record under the with the anſwer. 


hands of counſel; and the party, and a 
rule is given for arguing the demurrer as 


if: ite ſtood alone, and not incorporated 
ö with the anſwer. uinntst yebtenbhs WW: 
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Form of a de- This defendant by proteſtation not ac- 
for want of the” knowiedging any then matters or things 
ite eee, in the fili bill of bomplaint contained 
e. to be true: yin ſuch ſurtꝭ manner, and 
form, as tlie: ſame are therein laid down 

and declared, ſaith, chat the ſaid billand 

en et the matters the rein contained are inſuffi. 
5 Le cient in the law to be anſwered to by 
hirn, this defendant ant thatiihe;2this 

— need not, norcis bound by:the 

law of-the land, or the rules /o this Ho- 

nourable court; any way to ahſwer the 

ſame nnd for eauſe of demurrer this 

defendant ſaith, that this horiaurable C out 

being eburt of the revenues of his Ma- 

jeſtyrs crown of England, no perſon or 

perſons can or ought to ſue for. any de bt; 
dutßyi vor thing whatſoever in this oourt 

| ge; pharma 85 here unleſs he, ſhe, or they, be debtot 
onidebtors, accomptant or accomptants 

to: hiso Majeſty in this court; and thew 

forth thaſame in and by his, her, or their 

1 bill of mOmplaint exhibited in tlis ha- 
„ tb UL routable, kourt wich the {ard complamn- 
- be unt Rath riot(done'in chis her bill; where: 
ag ou 20 | fore 4 this defendant doth demur in law to 
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the ſaid bill, and Praye ls to be e 


with coſts. 
„ 100 mohαfEEñfcg yd wbaReb 2 8 b 044” 
Where a demurrur ir filed ih af in- pff ee 8. 
junction bill; iqlpincif)ondychpply to The uin be n 
court for a ſhort day to ſberappnintedl far ic fe ape 
arguing the ſame. In general the cli ent 
dppolhts | the third or fourthoday from 
that an ln ch the motion 18 made. Coſts on over 
d 03 WIE od. 11. fly m3 45:91 i — — 
Demurrers being e di- _—_— = 
htory toithe proceedings of a plain- 
tif! in equity, by the '2oth" general 


rule of the © court, where the demur= 


ret iso not ſet down to be argued ron 
the Welineſday ſe ' nnight or otheriday 


appointed” for the arguing thereof, the 
plaintiff may move to overrule the ſame 
for not being ſet down; in which caſe 


the defend ant is to pay to the plaintiff or 


hiscclerk in court 405. coſts, and after his 49». coſts upon 


overruling it. 


anſwer to rejoin gratis; but in caſe the 

demurrer be ordered to ſtand good, the 

plaintiff is to pay to the deſfendant, orito = 

his clerk in court, go. coſts z und af the ung. . 


demurrer be toiithe; whole Bill ad al- If de murrer to 
the whole bill, 


lo wett by! the dourt, the billois to:ftand and allowed, it 


0 5 Eo” a | h coſt 
diſmiſſed with! coſts. So wherein det e td. 


murrer is filed, but no rule given to argue 
it, 


852 | Donuner: 


on the day on which it ſhould have been 


ſet down to be argued. 


Sd 211 18 101199 y&rt 01:1 


Demurrer Bx che xgth general rule of 3 court, 


unded 
7 if the demurrer be grounded upon ſome 


bill, it may be 
amended. error, lip: or miſtake in the bill, the 
plaintiff, ſhall be admitted of courſe to 
amend the ſame, paying to the defendant, 


or his clerk in court, 20s. coſts ; but if 


the plaintiff do not, within four days after 


ſach demurrer put in, amend or alter it, 
and pay the coſts, then the demurrer 
Hall * determined in wm Serta y 
— Aa a 8 is filed t to 3 pe the 
allowed or ſub- 
mittedto,plain- bill, and either allowed upon argument, 
en or ſubmitted to two days previous to the 
OY day for arguing it, it is a motion of 
cCourſe for a ee to move to amend 
is bill. 
by 246 55 h * 40915 11 ada AVON 
| Aſter motion for time tO plead, anſwer, 
b Of demur, but not to demur alone, if 
the deſendant demurs, and by way of 
anſwer only denies combination, this is 
not a compliance with the terms of the 
order, and the demurrer, will, be diſ- 
charged, and ordered to be taken off the 
| | 5 5 file 


Demurrer. | | 36 3 


file with c coſts. 1 Broton N on 
Vide 3 M's | IW. 209-44 


2 ING. 0 wy 17% 3. 
i:2A defondaiir may | vii at the = | 


ore tenus (though che has before put in a 


demurrer which is overruled); and in that 


caſe it ſhall be without coſts on Ne 
ide. Tourton v. Flower, 0 1735. 


3 O04 BITEY al cad | lg 818. 
By i 10 Ch. IJ. ch. 2. No infor- No informality 


leadin 
mality in pleading ſhall be taken advan- be taken advan- 


tage of in a ge- 
tage of in a general demurrer; but a neral demurrer. 
party may demur generally, and may << 
cre tenus at the bar demur for want of 


equity, and ſhew any ſubſtantial 1 75 in 
ay bored 0 


” - Bi oer a bill was brought by plain- Demurrer for 


Want of a title 


tiff as lord of a manor to eſtabliſh his in a bill to eta. 


bliſh a right to a 
right to a portion of tithes, and for ah portion of tithes 

and for an ac- 
account, the demurrer went to the whole count, overruled 


rekef prayed by the bill; and in ſupport war. * 
of- che demürrer it was argued, that the 
bill did not ſtate a ſufficient title in tlie 
plaintiff to the tithe in queſtion; for that 
it only ſtated, that the «plaintiff was 
ſeixed, and not that he was ſeized in fee, 
as it ought to have ſtated. Per curiam. 
| ; ; In 


Demurrer. 
Fuss 


In a bill to eſtabliſh a right ſuch an alle- 
gation is too looſę, thowghtIt is ſufficient 


to ſuſtain the account; but the demurrer 
being general ir mut be overruled. 
Eutb ve Neon; 25 Feb. x78 55 in 
rar M Flo 2 21911 18 5 ⁰ D er 56 

-c09 injji˙- ng tollid DI 513 oh e wo 
If 'the demurrer be for want of parties, 
where tlie bill is for a diſcovery of other 
parties concerned in intereſt, It will be 
overruled. 1 Fern. ge iQ BD bos 


23% n 144 uns 40 2115; 


General words 4 precd g 4 Demurrer. 


ik N20 
3. 478 280 Ig 4 n NW A\ J V 


The moe * A. B. G to 


the bill 1 complang pt. C. D. Ne 
ant. „ 
115191 7: 

0 his Aefehdant by Pente not 
Fo or acknowledging all or any 
Whethitters or things in the complain 
ant's bill mentioned to be true, in ſuch 


manner and form as the ſame are therein 
and thereby ſet forth and alledged, doth 
mug And for caſe of demurrer ſhew- 
£th, We Fe, 1ngba9bÞb 2103 233 id 
ad gnipbs[lwonb; 10 eniftt$}an9 300 
mot dogt ni 5 od on Hid e:ornidlgmOr 
2T9P£Mmt nit 507 26 fro DAS „ note 


314 


ns 

Demurrer. 

S{ig 05 dul 309 & Alida fl oo Lid & al 
ift er O he . 005 21 ONES 


9117 mab dt 109d ; 30059 913 ig f 03 


This defendant, (as; befor), therein = 
* thereby fet forth and alledggd, fairh, 


he is adviſed that there is not an matter 


or thing in the ſaid bill of complaint con- | 


rained, good and ſufficient to.call this de- 
fendant in queſtion in this ;honourable 
court, for the ſame ; but that there is 


good cauſe of demurrer thereto, jand. for 


cauſe of demurrer ſheweth tht, &c. 


VU Fay rs 50 


IV here the 2 og is to par 1 m. bill or 


91 e 70 the __ »b dT 
mglarm ; \ 295 40 os 0 H 
This « 3 (as before) in ſuch 


manner and form as the ſame are therein 


kt forth : as, to ſo much and ſuch part of - 
| the ſaid bill a as prays (if to the relief), 99 


this defendant doth demur, and, for ae 


of demurker ſhowerh, . 
4191: 5 518 wh b 51 101 DIE ist 
bob gp this forms, it bos 


21 75 PET! of the Wega 5 
bill, &c. this defendant by proteflation 


not confeſſing or acknowledging the 
complainant's bill to be true in ſuch ſort, 


manner, and form, as the fame matters 


are 


15 of 
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Demurrer. 


are therein ſet forth, doth demur, and 


for cauſe of demurrer ſheweth, &c. 


* TIT VII 1 1 


General words of concluſion to a demurrer, 


Wherefore this defendant doth demur 


the matters and things therein contained; 


and humbly demands the judgment of 


| this honourable court, whether he ſhall 


be compelled to make any further or 
other anſwer thereto, and humbly prays 
to be hence diſmiſſed with his reaſonable 
coſts and charges in this behalf moſt 


| en ſuſtained. 


Or in ebis form, 


' Wherefore, and for divers other: errors 
and imperfections, this defendant doth 
demur thereto, and humbly demands the 
judgment, &c. 


Where the demurrer zs to part only, « or 10 
the ys 


Wherefore, and for divers other errors 
and imperfections appearing in the faid 
bill, this defendant doth demur to ſo 


much and ſuch part of the faid bill as 
aforeſaid, 


tos oa 


8 


aforeſaid, and humbly. prays the judgment 
of this honourable court whether he ſhall 
be compelled to make any anſwer to ſuch 
part of the faid bill as is ſo demurred 
anne &c. | 


zz IP 4 1 as , \*Y ; 3 fs 3 fn 'S1 jm, 
1A #4 24S C44 1 > 10 0 191 FI 


ee Or in this form. 8 


1 33. 14414 * 


1 qherefors,” hd for 3 3 


cauſes- of demurrer in the ſaid bill con- 


tained, as to ſo much of the ſaid com- 


plainant's ſaid bill as is demurred unto as 


afareſaid, this defendant doth demand 


the judgment of this honourable court, 


whether he ſhall be compelled to make 
any anſwer to ſuch part of the ſaid bill as 
is ſo demurred unto, and humbly prays 
to be hence diſmiſſed with his reaſonable 


coſts and charges in this behalf moſt 


e ſuſtained. 


4 \ 
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CLO3T inen eres diet 1911 % 
. 64 os 7 ; * n m wit N 4 6 : a+ >4 © / Py : * 2 
1 i D/ 14 L [ & — 1. 4 1 L. 4 if 4 1 4 ; & * a f + &. p (I ! 144 4 + 4 : LE - 
* 2 4 
04 7 — 1 A 4 i ? 


Si ek | Defence 
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C wy. hoes Wh. 


of equity. 


PLEA is a ſpecial anſwer to a bill, 


ſnewing or relying upon one or 


more things as a cauſe why the ſuit 


| ſhould be either diſmiſſed, delayed, or 


barred. Prac. Reg. 275. 


time, expence, and vexation ; therefore, 


if one point will put an end to the whole 


cauſe, it is important to the adminiſtra- 


tion of juſtice that it ſhould be pleaded; 


but a plea containing two different and 
diſtinct points does not anfwer theſe 
ends. An anfwer is a more commo- 


dious form, and therefore, if ſuch a plea 


be pleaded, it will be ordered to ſtand 
for an anſwer with liberty to except. 1 
Brown Ch. Rep. 417, 418. 


But a plea of a conveyance, and of fine, 
and non claim, is not multifarious, but a 
good plea to a bill impeaching the con- 


veyance, as not being for valuable conſi- 
deration. 1 Brown Ch. Rep. 274. 
Thos 22 
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- 
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and to 
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The defence proper for a plea muſt be Defence proper 


ſuch as reduces the cauſe to a particular 
point, and thence ere 


for a plea. 


ſuit. The end of a plea i is to 2 to the 


parties the expence of an examination of 
_— at large; and therefore! it is 01 

very good defence in equity that is good 
as yer $37 For where the defence con- 


fiſts of a warlety of circumſtances there is | 


no uſe of a plea, as the examination muſt 
ſtill be at large, and the effect of allowing 
a plea will Bey that the court will give 


judgment on the circumſtances of the 
caſe before they are made out by proof. 
i — Mr nf. on Plead. ICH 26068 


IIs. * IH 


Pleas aw of VE forts Ws ay . | ©" Pleas their ſorts, 


- 
11111 


Ag. a 108 
ay To the e geen of the b fart! 


ic erat 


Pe the petfon of the bim 0. r | 


defendant: * 4 (3? 1 45 WEU 


2 1 + © \ 1 ; {0.5 . Sn. > MO b 


3d, In bar of the plaintiff's ſuit. g 


I I De . Nn 8 520 34 


Pleas to'the Jutiſcictio jon of the Sat 12 


$37 


and to the perſon of the Plaintiff, 8 gene bs 


ally go to the whole bill, and affect on 
the diſcovery fought and the relief, it. 
V9E. I. _ B b any, 


370 Plea. | 
any; prayed by the bill. But pleas in 1 


bar of the ſuit,” though they frequently c 


go to the whole bill, and affect both the 
relief and diſcovery, yet ſometimes only 
affect part of both, and ſometimes only 
one, and ſometimes the other only, or 

part only 44 one or of we others: 180 


i What is a go A plea that king no new thatter be- 
- plea, and what 
| | Not. fore the court will be overruled; as if a 


defendant plead a ſentence in the admi- 
ralty court which is RF in the bill, 
1 Brown Ch. Rep. . d 01 


| The _ | __— not put a negative on 
the bill; a denial of the facts ſtated in 
the bill is proper for an anſwer; a plea 
muſt confeſs and avoid. Semb. 1 I 
Ch. Rep. 409, 411. LO ARON 


Thus where the plaintiff deduces his 
title as heir at law, the deſendant cannot 
plead that the plaintiff is not heir at law, 
he muſt deny his title, un of anſwer, 

ee as it is lid. 2 Brown' Ch. 
een 5 


Jo in the caſe of a purchaſer for valu- 
le conſideration, if the bill charge par- 


4 CU ticulars 


Plba. 


ticulars of notice, the defendant muſt 
deny all the eircumſtances hana 
and not generally, 75. 146. 


181 49% 5299030 
to the juriſdiction of the court; as that 


and the ſuit is for land t 


e, or matters 
1 Seb. Ca. Ch. 41. "oF 


IT; 


or it he fon a thing en it is no 
plea. Ca. Ch. ts +5 


n So it js no plea that the univerſity has 


in conuſance in all cauſes in law or equity 


where a ſcholar 1s a party, for that does 
not extend to matters of mere equity. 
R. 2, Vent. 362. 


A plea to the juriſdiction of Chancery 
(or of any other of the King's ſuperior 
courts, of general juriſdiction), muſt ſhew 


Derby v. D - of Atbok H, Oo 1 Vex. 
202. Fe) 


+. 4 
„ 


A 15 which covers too . cannot 


1 riſdiction 


'T he a may plead to the bill, 


the parties dwell in tie palatine, 


his 4 5 pubs one 1 Sed "Oe 


what: _ court has juriſdiction. E. 


be c allowed for part; as a plea to che I; 
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v. « Rutherforth, P. 1750. 1 Pez. 462. 
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Plea. 


rifdiction where phintiff has A right to a 

n though not to ee . n 
FX 1. IBO One 

Or if a rectory is achiied + to a allege 

in truſt, to preſent the ſenior divine then 

fellow, [defendant cannot plead to the ju- 

_niſdi&ion-as being in the viſitor.” Green 


But if an Abbt mag i is bibügbt for 
relief againſt an undue election to a fel- 
lowſhip in a college, defendant may plead 
that there is a viſitor who has the ſole 
determination of ſuch matters. Allr 
ney-Gen. v. Talbot, H. 747. 0 3 Aub. 
662. 1 Vez. 78. 1 

To the diſability of the plaintiff, a 
that he is excommunicated; and that ſhall 
be ſhewn under the ſeal of the ordinary, 
Prac. * 277, B.. LE 


That plaintifr is an alien born, and an But 
alien bdel, Hot off the 1 faith, WI w,, 


$37 
71 


mal Wend o Ris et v. "Barke 


1737. 29 1 Ak [ERIE 1340.10 2439001 
* F O wwe ta TRY BJ IF. 2110 


8 — "OO 1 
8 222% * 4 \ * an In 


hall 
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faith, 
erſo- 
ir ker z 
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Plea. 


4 


In the plea, of an alien the defendant 


muſt firſt aver, that, the perſon. was an 


alien, or it is no bar. _ v. Brown, 


7 es 2 th. 397. 6 YA 


7 5 


Plea of conviction of: a capical 5 55 


muſt be judged with equal ſtrictneſs here 


as i at common law]. . 


T herefore that 4. gave B. a mortal 


wound, of which, &c. without n in 


* ana 5 bad. Bid. 


or if be b he was tried at the N. 
lzes, without ſaying that the perſon who 


tried him had a commiſſion of oyer- and 


terminer, it 1s bad, 
1136 rote "4 ©-4%4 £514) 


That he is tt in 3 cauſe, 


and the outlawry ſhall be ſhewn /#þ . | 


Milli. Prac. "_ 276. | A 


But cullacury, in the. ſame cauſe fab | 


which relief is prayed, is no plea, but 
ſhall be difallowed of courſe, as for de- 


ky, and the plaintiff ſhall purſue his 


proceſs for other anſwer and five marks 


coſts. Ord. per Cla. Rules and Orders 


of Chan. 97. Prac. Reg. 277. 
| Bb 3 And 


3 


374 


a ſubpena «gainff lim to'anbwer the lame | 


ſubpana to anſwer his bill. Q Nalas and 


ee c e ee 


ſonal, eſtate, müſt be allowed, though 


Plea. | 


And when outlawry in another cauſe 
is reverſed, the- plaintiff,” upon payment 
of 205. to the defendant, ſhall take out 


bill. Arbe an 7617 2190; 
DYNOUATE 21 of is 21100) ev __ - 
$6; by order in this court; ” a aa of 

outlawry be admitted or allowed, and | 

the outlawry be reverſed, the plaintiff, : 
paying the coſts, ſhall take but a new 


Orders in the N Kale i Be 


If one defndant pleads ** in 
the plaintiff, it Is os _ bor * | 


Outlawry of an executor is no ow to 
a ſuit as executor. 2 Vern. 1 ye” 


* - V 4 £ 1454 23Vv 


. "a want of partie is in ber to 
the whole bill, diſcovery, and relief. 
e v. Bene 77 Ne 2 th . 


* {131 


Plea that che bill is only agi the 
reprekeh dr of rah and not of per- 


ſuſpected only for Wy unleſs it is ſug- 
geſted, 


0 


to 


lief. 
51. 


the 
per- 
wgh 


fug- 


ſte d, 


J Plea. 


geſted, that the repreſentation is conteſt- 
IE the ele MA OT: 5 Did. 


isdt ino H: 01 


1 is a Good Plea to a bill for. diſco- 


very of aſſets, that the adminiſtrator is 
not a party, though he is gs 
to be inſolvent. e. Us Hr P * 
* 2 Att. 511. 
Anmeſq 5ſt e. 
n 8 4 defendant may . another ſuit 
tar m the ſame or another court, 
for the ſame cauſe. Ord. per Cla, Rules 
and Orders of Chan. 98, 99. Ca. Ch. 
* 85 Hr 


2 TIF Men 


1 
n 
110 BY 


"A plea that another action is a AY 
ing in another court for the ſame thing 
is bad, for the plaintiff need not make. 
his election till the defendant, has an- 


ſwered. Jones v. E. . M. " 30. 


9. N. 79 e | ; r 


* 


That the bil is 000 the Gong matter 
for which the plaintiff brought another 


bill is not a good plea, if the, laſt is 


brought in a different right; 8 if the. 


firſt is as executgr or che ae the 
| ſecond as anker de oni ng JI! {po 


311 Ty | b 4 
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. 
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4 

8: 


' Plea. 


of the inteſtate.¶ Mugginc vi Nurt Build. 


ings Companys. Lr. 2 Ak. 44. 


If the defendant pleads the depen- 


dana o anformer: ſuit, for the ſame 


matters complained of in the bill, and 
the phaintiff ſhalli atimit che plea; that 
then the plaintiff ſhall pay to the defen- 


dant 40. coſts; and if the plaintiff ſhall 
not, two days before the ſame is ſet 


down: to be heard, or ſooner, adinit the 
plea, and pay 408. coſts, then the fame 
is to be heard in court; and if upon 


hearing it ſhall be adjudged a good plea, 


thencithe-plaintiff is to. pay 30. coſts. 


Rates oo u in whe, e Rule | 


14. 2011. 1 bo | 105 116 184815 


5110 1112 $ es 111 lte VJ 75 


eee a or oh a former decree, 


ſo much of the former bill and anſwer 
muſt be ſet forth as to ſhew the ſame 
point was then in iſſue. Child v. Gibſon, 


7. 1743. 2 Atk. 603. 


0 Hh OE 21610 $37 513-40 


A clecree in a en Git, for PTY 
matter i cannot be pleaded till it is in- 


rolled. e 3 . _ | 


Yd. dense 43019 


Bu 


Plea. 


Vez. 557. | | 


E 213 eÞ834q Jussi 27 i. 


A former decree ſigned and inrolled, 
in which plaintiff was an infant, is a good 


plea; for an infant plaintiff is bound by 
à decree as one of age. Gregory v. 
8 ue 3 Mk. 626. 
51118 

Or Ln bill diſmiſſed for. the . 
cauſe, though the decree be not _— 
n 1 Ven. 310. 6 

f 1d D. a | 

If the „ of a W 


ſtrator brings a bill of reyivor, and ſup- 


plemental bill, for the ſame thing that 
the two adminiſtrators had brought one 
before, which upon the death of one the 


other had diſmiſſed, ſuch diſmiſſion is a 


good plea. Botuden v. —— M. 
1740. 2 Aut. 82. fh 269 020; 
> LO MMSE LF 8 

Plea of decree of: e and non- 


payment is not good if there has eee 


non final order to forecloſe,; Whatever 


length of time has clapſed, but it may 


be a good defence. Senbouſe v. Earl, T. 
1752. 2 Vez. 450. 


2 is. | 
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1 . yu. 90 Js 


1 N 151798 
3341 IV 43133} 310150 111 3f 190% 55 21 Inos. 


Pha. 


Af thert be another ſuit for che fame 
| — at common law, the de fendant may 


move, that the plaintiff may make his 
election whether he will pr oceed at law 
or in equity. 

Dr 50 rt füt n % g ⁰ 


80 the deſendant may in Chancery 
plead another ſuit diſmiſſed in the Exibe- 
Juer for the ſame cauſe. Ca. Cha. 15 5, 6, 


— N 
But otherwiſe if the diſmiſſion was 
without po in law or equity N. Ca. 
"Ch. 156. | 551031 289 

; FN ISS BY 


A bill dropped for want of proſecu- 


tion, cannot be pleaded as A decree of 


diſmiſſion to another bill; nor is it ſuffi- 
cient that the court implied there was 
no title when they diſmiſſed ther bill; 


an abſolute determinatiôn of the court, 


that the plaintiff has no title; muſt be 
ſhewn. Brandlyn v. oy M, 1735. 


$a 
* 


hs A plea Wa a Gopmennfulralughivdortien 


that the defendant was ſerved with pro- 
ae + 42 Ca. 3909 211 1 im 029 


20, enge, 307 nen iO 5 
8 \ I X 858 Bur 


51 


1 


WW wv 


5 decre C. 


Nr. 


But to a bill by AH. againſt B. for a 


forecloſure,” 4 former hill in the Exchequer 
2 B. for redemption; is no plea. 1 Fern. 


220 „„ LINDE ev 10195513 
* 1 At 10 


2 3 of former Kt ſhall be without 


oath; for it ought to be referred to a 
Maſter, whether there be ſuck a ſuit. 


1 # ada. | Duin 16 E *t} 1 0 ad 


8 — of another ſuit, Apenchag for 
the ſame matter, muſt ſet forth when it 
was inſtituted. Feſter v. Gag M. 


Wan n 587. 


{ 7 b 2 10 A 4 
boa a e ad has come in cand 
proved his debt before a Maſter, under 
a decree at the ſuit of another creditor, 


brings a new bill, the former ſuit gs a 


good plea. «Neve. v. Helen J. e177. 
n. 557. e 6: Motel l isch 
' Ft Wall 


1 there i is a decree for tirhes, and the 


a / new bill brought; fon the 
account in this court; is taken dowm to 


the time of making the report. Bell v. 
Read, M. 1747. 3 Ak. 590. 


If 


ndant may plead dis gui, and 


379 


Plea. 
If. an executor g aſſents to a Hpecific 


legacy, and the legatee brings zrover, 
and recovers large damages, the verdict 


and judgment are a good bar to a bill by 
an executorto ſet them aſide. Williams 
ne arp cri Ant. Wy 
IS IW. i | 
A plea of a foreign henna in a 
commiſſary court in France (uber bureau 
des ac lions), is bad. N v. Bulketey, 


V. 1744, 3 Ali. gs. 


Hyre 1 70 ty TI 9 pod 101 4} 


* ndl it "al not aver that the former 
ſuit is depending, for it ſhall be referred, 


and, if ſet down to be D_ Is ad- 
mitted. ern. 332. cf DH N 


* 
; Ys: KF - - - . Ef {421 17 4 ; 7 LAS t 5.44% 155 N 


If parties have 0 nn the 
ſubmiſfon to an award a rule of court, 


and to be reſtrained from bringing a bill 


in equity; arbitrators may plead in bar 


the award, though it ſhould be defective 


in point of law. Lingbod v. Croucher, 


. 1172. 2 Ai. 3 95. Se Bids 100 


tx 61271015 cle ori HEN rake refs 


Ia bill is brought againſt an arbi- 


trator for diſcoveryb of the grounds of 


his award, he may plead, he is not 
: | obliged 


LES 
F T's 


Plea, 


obliged to ſet. chem "forth; Anon! T. 
1748. 3 Ait. GA. 9M Dig: 42849 
Ib T 27 engen 2918) e19v0297 bas. 
An award (unleſs there is'eollufion;or 
groſs miſbehaviour)/ is a good plea to a 
diſcovery as well as to the mefits. Fir- 
terſon v. Peat, T. 1747. 3 Ath, 529. | 
6 UE ,95091969t neigrot s to 0g A 
If a plea of an award is allowed to a 
bill praying a general account, yet the 
plaintiff is not precluded at the hearing 
from objecting to the award for fraud, 


ori partiality in the arbitrators. Fingood 


- 


v. Zade, M. 1742. 2 Ait. gor. 21 J 


- WS 
I * 1 7 


If one partner brings a bill for diſco- 


very and relief againſt another, who 
pleads, that by their articles all differences 


relating" to their partnerſhip ſtiould be 
referred; that the bill relates to ſuch 
only; that they have not been ſubmitted, 
nor has plaintiff offered, rhough de fen- 
dant has been always ready, &cig chis is 


not good, for there ſhould have been a 
clauſe impowering arbitrators to examine 


parties and witneſſes upon oath, which 
by this they cαnnot do. eilingtou v. 
Mackintoſh, Pot 4g e 2" 


59900. 415 
& 


But 
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i Plea. 
But it is fad, that with reſpect to this 


point Tord Hardwicke's..apinion. muſt 
have been miſrepreſented, for the parties 


could not give:arbitrators ſuch a power. 
D. pen — A 2 
Ah _ 307. Wente 


t £11777 8 dy 


And e tio * . of; . 
nerſhip, all differences which might ariſe 
were to be referred to arbitration, and 

that the matters in diſpute had not yet 


been ſo referred, is a good plea to a bill 


for an account of a ae e , hid. 


336. LET — bono 4 AJ BIIET: 


So a defendant ſhall plead the = 


of limitations. Prac. 99955 en 


| Where a 8 1 Sand in 6. 
5 bun of an eſtate pour autre vie ſor 30 


years, the ſtatute of limitations is a, good 
plea, though plaintiff had not the leaſe 
in his poſſeſſion, and the defendant ſets 
out that the leaſe had been renewed. 


Zam. v. Burron, P. 1764. 3 P. M. 262. 


201158 to Stegs 51" le 


Phe ſtatute of; 1 is EF 5 : 
| plea (but not a good demurrer) to a bill 


to redeem, after the mortgagee has been 
Wi | | in 


Plea. | 


in Pollen; many (as thirty) years. 
degas v. Picberille, . I 3 Ak. 225. 
d HI HO! ids 2G S191q 31 (199U: + ha. 
nas dies abroad, leaving an infant 
ſon, adminiſtration is granted during the 
minority to 4. who does not fue; the 
ſon, adminiſtrator de bonis non, within ſix 
years of coming of age, ſues; yet the 
ſtatute of limitations may be pleaded 
againſt him. Mych v. E. I. er 
7 1734 3 P. V. Zog. 13 4841. 
nee & VI BIG 
R e may plead tha ae 
of limitations as well as * Perſons. 


Wes 


bY: D Oe. 


The fave of limitations. may be 
pleaded, though an original has been 
filed, if there have been no proceedings 
upon it for fix years. Lacon v. Lacon, 
N ee 2 * 395. l al ib 


4 
1 1 12818 
4 


To a note to pay an andultyy ora ſum 
three years after date, or a ſum by inſtal 
ments, the plea muſt not be, did 'nod 
promiſe, but, that the cauſe of action 
did not accrue within fix years. Hucu. 
H. 1743. 3 Ak, 70. g n glg 


R 63 
. * 


* 
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Plenarty for ſin monchs is2 good plea 
was preſer te. by a truſtee in breach of 
truſt, may be compelled to reſign. 
Botcler v. Alington, H. 1 3 3 Alt. 


' .. { "ff qe Cy, gator nes] * 
II , C4 A434 5-4 ** 


| oe Aatuts of limitations is no plea 
where the bill charges fraud, but it ſnould 
charge, that the fraud was diſcovered 
within ſix years before bringing the bill. 
S. 8. Comp. v. ID _ _ 
3 . ee ee e 

pr i 1 eee. 
The 1 of limitations cannot be | 
| pleaded to the diſcovery when' the debt 
was due, though it may be to the debt 
itſelf. -Mackworth v. Cliſton, T. wha 
Lamas Ar au 


A fine and non- claim is not a good 
bar to plaintiff's title, if a ſuit had been 
pending in this. court, in a eaſe where 
ther 6 1 18 Proper matter of e equity. Baker 
Ve Refi . Ras. aw 567. 
pa man cy pon an e 
the footing of a truſtee, and performs 
the truſt, but never makes any declara- 
. | tion 


: — 
— 


Plea. 


Gon ob d and des iwie wine u Fla 


of this fine and non- claim ſhall not be 
allowed to bar a remainder- man. Shields 


* — T. een, 3+ . * 3 my 


The ftatute of 3 cannot be 
pleaded to a bill for diſcovery of a title, 
and charging fraud; but defendant muſt 
anſwer to the. fraud. Bicknell v. —_ 


To _—_ 3 Atk. 558. 


$0 as Atme may a the privi- 
ledge of the Univerſity to have conmiſance 
of PE Ca. Ch. 237. 2 Vent. n 

7 bat * bill requires an WR 10 4 
matter which ſubjects the defendant 'to 4 
penalty,” or nn him of a crime, 1 
Vern. 109. De RAT 


If a-diſcovery is prayed of a contract 


to purchaſe an eſtate deviſed to the ven- 

dor, againſt whom there has been a ver- 
tid, and a receiver put in poſſeſſion by 
the court, to both which this contract 


was ſubſequent, it is within the ſtatute 
32 H. 8, cb. , againſt ſelling pretenced 
titles, which ſtatute defendant may plead. 
Harp v. Carter, T. 1735. 3 P. W. 375. 
Vor. I. Cc If 
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for ſale of lands, for payment of debts, 


If a bill is brought for relief againſt a 
policy of inſurance, ſuggeſting the ſhip 
was fraudulentl loſt, and that ſhe had 


only wool on board, and interrogating 


what goods were on board, the defendant 


may plead the ſtatutes making exporta- 
tion of wool penal; but if any other 
kind of goods are mentioned in the 
charging part, defendant muſt give ſome 


anſwer to that. Dancorf v. . Blake, H. 


1737. 1 At. = 


_ REM blen of the a frauds, as 
to a diſcovery, is coupled with an an- 


ſwer, admitting the facts, the plea muſt 
be overruled. Cottington v. Fletcher, E. 
1740. 2 ow. 155. ene # 


1 80 if the bill be for a redemption, 
upon a ſuggeſtion, that A. conveyed. to the 
father. of the defendant in mortgage, abo 
agreed to make a defeazance; a plea that 
the land was ſettled in marriage on the de- 
fendant, for ai conſideration: paid, (without 
notice of fuck agreement, is 1 K. Cb. 
K. 9. 

$I WK bbs 10 25 


816 U to a bill by a at id 1 


ſor 


8 8 NP 
4 > w — 


my 5 1} OG 


Plea; 
for diſcovery. of title to lands in widow's 


poſſeſſion, ſhe pleads a deed of ſettle- 


ment and jointure, and offers to diſcover, 


if plaintiff will confirm; it is bad, unleſs 
ſhe ſets forth the particular lands, and 


the date of the deed. Cbamberlain v. 
ee H. a . nw” gl 


80 a ee ſhall hd to a bil for 
diſcovery of a title, that he is a purchaſer 


fir a valuable conſideration, without notice. 
of the E $ nnn 2 Vent. 3 61. 


: 4 1 
15 3 
1 - 


And at not * for what ds. 


ration, R. Ca. Ch. 34. R. Hard. 510. 


7 valuable oa ſet forth by 
defendant protects him from giving an 
anſwer to a title ſet up by the plaintiff, 
but a plea of bare title, without ſetting 
forth a conſideration, will not. Brereton 
v. + Gamot, H. W 2 Atk, 240. 


80 it * not mention the time of the 
. * 310. an 


was a purcbaſer without notice, it is bad. 
my Vent. 361. Semb. 1 Ven. 179. 
oY E Ts 0 


But if the plea does not add, that he 5 


37 


N — Sls. 2? e $row 4; eie * F 3641 4 2 
— OI" * 2 — 3 > LE th > © pe. 0. C9. ba 


3 


+ TS. : 1 3 3 ; \ 
+ $80 od nd\\\ \\ V DN 8 , b 
[ 


Toa ; bi for diſcovery of defendant' S. 
title it is a good plea, that a writ of right er] 
had been. tried ug determined againſt the | 
Fu "he, was, demandant in the \ writ 

of right. L Broen . n BF. 0h 

| aa f ei wi bas: Nr 
But where;the. bill | 1s, "or a diſcovery 
leading to relief at law, the defendant 
cannot plead, in bar to the diſcovery, 
matter which would be a bar to the legal 
. 2 Brown Ch, Rep. 11. 
1 n ii} ion! 
In ; A 8 of a purchaſe, if defendan 
| fays he had no notice at the time of the 
purchaſe, he need not ſay, he had it not 
at any time before. ee v. 7 homas 
H. 1733. 3 P. V. 243. ES, 
Tnnidg +6 7659 Fit Syoag vn 
bar And 0 notice at. the time of the 
-purebaſe, i is not ſufficient, without faying, 
that he had no notice when the conveyance 
Was executed, R. Ca. Ch. 34. 


5888170 10 tb 
e for DE, conſideration it my 1 f 
without notice, is pleaded to a bill which BY „ 
acharges particular and ſpecial notice, a £32 my 
«general denial of notice is not ſufficient, 7. 


it mul c as OI or it will be 
bad. 


10t 
as, 


4 the 
ng, 


Met 


tion 
hich 
e 4 
ient, 
1 be 
bad, 


Pu. 


bad. Radford v. Wilſon, M4 617 $4.) 
ahn 815. 0 719700 tib 101 lis E © 4 

8 117-4 7603 olg boog 8 21 01 96371 

1 to a bill for Poſſefſion, defendant 
pleads purchaſe for 4 valtiable conſidera- 
tion, and that tlie money is paid, or bona 
fide ſecured to be paid, and it is in fact 
5 0 P the plea Jhall' be _ 


18 


abe, 304. 
And notice e ſhall be oo way of aki 
and abt by rn? R. 2. Ca. Ch. 161. | 
br 10 1 a : Vel. 

25 big hefindint in a peng of FS For 
i SAlable conſideration, omits to 'deny 

notice, and plaintiff replies, defendant 

need only prove his plea, for plaintiff 
might "have ſet it down to be argued, 


Harris v. V. Ro H. 17 30. 3 P. . | 


W NY Fuss p 


91. 


7 5 * x 
5 a 3 ' £3 4 l 


In 3 2 purchaſe or mortgage, 


the defendant muſt ſhew, that the vendor 


1 07 * 


mortgagor pretended to be ſeiſed in 


. : Head v. 200 f P. 1734. mY P. 


/ 4 T « Te 
Ve 280. et 59110 o sin 515090 
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Dia. 
One ples of purchaſe fer a valuable 


| eonfideration! without notice of plain- 


tiff's title, it is ſufficient to aver, that the 


perf6n'who'tconveyed was ſeiſed, or pre- 
tended t be feiſed; When he executed 


the purchaſe "deeds but where fine and 


non- claim is the bar, the averment muſt 


be; chat he was actually ſeiſed; ſeiſed a 


libero tenemento is ſufficient. Story v. Lord 


Mindſor, J. * 7 630. 
nn | 1G & Ot oc 
So if a defendant e 4 ſettlemen 
after murriage purſuant lo an agreement 
before, the plea. ought to ſhew what the 
Dart Was. 'T Vern. * Y ah $4 


IV e N58 


If the e bend that 055 a; hs. 


_ chaſer bona fide without notice, und denies 
ie fraud alledged in the bill, it is not 
good, unleſs 180 r de to en . 


Vern. bac 


11 he does not ſhew the vendor ſeiſed 


e eee e it nn 12 Vern. 246. 


1 1 \ 


4 If Winde be it to more . ſettled 


10 foe! what om due, it yy Vera. Cp. 


Rx 143. „nom 5 


If 


Ft 
ent 


he 


It 


Ms © 
I under one roof there was, formerly a 


fulling- mill and a corn-mill, which, paid 
a modus of 6s. 8d. and the fulling-wheels 


are taken away, and two corn: mills are 
put in its place, and a bill is brought for 


the tithe of three mills, and. the modus is 


pleaded for the one mill, it is bad in 


ſotm and in ſubſtance. ,Talbat v. Moy, | 


M. ee 31 n 17 


N A \ 
: A \ Jy 


So 1 to a bil A an executor for an ac- 


count of the profits of an eſtate pour 
autre vie, the defendant may plead, that 
tber teſiator permitted him to take the profits 
for a debt, upon which he entered, and-tbe 


teſtalor being dead has title as occupant. 


A Vent. 364. 


on to a bil for a Ae the Aeg 
ant ſhall plead, that what he knew æwas 
only as counſel, arbitrator, S c. 2 Ca. 
Ch, ar 7. 


ah 55 deat may ab that. be 


being a mortgagee, upon hearing of prior 


meaunbrances, purchaſed an eſtate prior to 


the plaintiffs," with an offer to aſſign on 
payment of the money due upon both. 


Cee a 
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Solf a mortgagee tales ia prior eſtate 


in feg, oheuſhall pot be obliged to make 
diſcovery. D. Hard. 173. 


a moi bavaiſon 9d o lf & 67 1 


8 Otherwiderwhereo he purchaſes. other 


ine umbrahetsd N. Hard. 1 7 wal 3900 
ud au ee redo ee bug ee 
180 fora defendant ton bill for the 
diſcovery of the goods of a bankrupt, it 
ſhall be a good plea, that he purchaſed 


them: bona: fide for a valunble conſideration, 
before: al commiſſion, ' and-beforermotice af \ the 


banknwptsh. . 1 Venice. nf ,˖,iñ/lwůqte 
101 nos n he iter ne 
ien of a ſtated account muſt ſhew it 
was in writing, and what the balance 
was. Bark v. Brown, T. 1742. 2 At- 
H 397. d Dan che 101 [id 

wid An at 6914] If i yd Olle ba: 
:Aiptea-of. a Rated cake ee 
matters herein before accounted fur is bad; 
it ſhould aver, that it is juſt and true to 


the beſt; of defendant's knowledge and 


belief. adn! T. 1743. fg 0. 
A bIslomvo NN ah bil Moc? nol 

If a bill a an account and 
charges that plaintiff has no counterpart 


of it defendunt, if he pleads a ſtated ac- 


N55 AD ILY Wb 5 Hun \ I 8 5 0 ©, 2(GOunt, 


LING 


Pla, 


coul, muff arttoleu GH egilt 6 Hantey 


v cup, H dp cg. og lhnen gog , 
ri G Ii voglil 


But to a bill to be relieved from a 
bend for the balance off an achονu.N a 
plea that the accomit\ was tated if Bir 
teftator, and the vouchers delivered up, and 
eibond\ given e tinge was over- 
ruled Qu. Cb. 262. 21119 10 J void 
Den Is ee 46914} 005 5 9d sch 

Bill for an anjunction to an action for 
waſte, becaufe the waſte alledged was an 
improvement; plea of the ſtatute of 
Glouceſter, which allows an action for 


waſter/againft the leſſee, was overniſed. 
uad 13. H „ ite uf er: 


8dr G d 28 

Bill for money And by mortgage, 
and alſo by bond, plea that the plaintiff 
in an action at law upon the ſame bund w 
e is not good. th: 
2 90013 bas ff A Jr 1668 1908 bluodt 21 
„Bil! for relief ee to pay 
without / abatement if A. died before i 
plea, that A. did die before, overruled. R. 

2 Jem. 10. 228g [lid s 11 
NEN nt on 281 Hlizniaſq 1802 ea g7A ) 
-\Bilbeo be reheved agaiaſt a verdict at 
laws plea of the verdici and judgment, and 
Ilbat 


ee + - = tan XR 


* : I ” TRE 


Pleu. 


that the matter i conuſſalle \at law," and 
the plaintiff did there inſiſt upom it; over- 


ruled. R. 2 Ver. 146. 155. 


fendant pleads that the will was duly ex- 
ecuted, and ought to prevail till found 
otherwiſe at law, and therefore no re- 
ceiver ſhould be appointed till then; the 


F167 | 110 bad H vs 


> 1 a bill be teuhgbe holt aſide a will 
foi fraud, and for à receiver, and de- 


plea is good as to the firft part, but not 
as to the latter. n N. 1743. 3 


. 17. 3.015351 ü 10 n 


NT 21 i; « * > +53 1 11 CLIT BY. 
"ot Bill for an account of. pods fold by 
the ſheriff upon an execution at an under 


value; plea that they were offered to the 
plaintiff at the fume Value 1 1s _ K. 


N 11. WN 0 ; 


8. If a bill be brought againſtian admi- 
niſtrator for a diſtribution, it is not a 


good plea that he is not obliged to do it 
within the year; but it ſhall ſtand for an 


=, of 
<oqV #& 


when the bill prays only a diſcovery; it 
: is 


anſwer, with liberty to except. Hart v. 


e in n T: Sil 20, _ * 


3141 


by A the dd is to ee and relief, 


1 01 b 4 5 Ulis D 114 


Se 


Plea. 


is bad. Agill v. n 0 . H. 
1720. Bunb. "op RSS, B44 * 8 
a 85 may by bad in 1 e not 
bad in the whole. Duntalf v. n H. 
757. e 010 oh: nr bun Tr 


51151 


2 bill, FL for as not nb aby the 

f plea, muſt be taken to be true. | Plunket 
v. i el | e 2 4 BK 

11 2 bil 4s „ for payment + a 

note of an inteſtate, charging that the 

adminiſtrator promiſed to pay as ſoon as 

hae got in the effects, a plea: that defen- 


- WH dant made no promiſe to pay is bad, as 

5 being too general; it ſhould be, no pro- 

g mia to pay out of the aſſets. Anon. * 
1743. 3 Atkyns e * 0 

1 a. N is to the relief ww d- 

1 = to ſtand for an anſwer, . the words 

it with liberty to except muſt be added, or it 

n is allowing it a good anſwer. Maitland 

V. | nne ws dah 3 Aiityns . 


| A a containing exocption of n matters 
hereinaſter- mentioned is bad. Satkeld v. 

Science, M. 1750. 2 Vea. 107. 
So 


W nm © 


lg ug 9D ab fr 29, account and diſco- 
ef, a, plea gf releals, farther and other 
an in ihr Pie dx forthe, Li. 
to ning 5d O os 291g 5 
* Uglek the, only ſums mentioned in the | 
plea are alſo mentignes inthe, releaſe, for 
that makes it the fame ; as if it had been 
ig, farther, than is in ir en hich 
wane is 200618 form... Bid. IT 


25 
1g 7 | 3 5;} 7 on IDA 


on Bur * chere are charges of Account 
ns ern made up, and dealings Which require 
anſwer and diſcovery, ſuch plea of r releaſe 
— 4k in ſubſtance ; for if 7 plain- 


v5 


ny N 


If the defendant does not _— the 
11 11 fat neceſſary to ſupport the plea, the 


3 3 455 plaintiff ſhall not loſe his diſcovery, but 


the court will order examination on in- 
.terrogatories to ſupply it.  Brownfword 
„V. a H. 17 50. a 2) Vezey 243. 


TEQ : £32 JN 


1000 plea may be Enn if tow be a 
wk fip,,wh ere the cel n of 


= ugh Brew, C Cb. Rep. 147+... 


0% Of 21 EI 51 nads 25105 tot v7 uk 
nde 3/1199 r - We ; F- 6h | 4 T he 
11 ONTEINOOQTZ ' 


Pla. 397 
The Hime fle Which apples tö the Arguing ples. 
arguing 1 of dehnurfels, and the Cölts 
of allowing, diffildwigg, Uf Wbitting : 
thereto, applies alſo to the _ of 
pleas, Except bs ted up Nt of 
dependency of of a fortner füt.“ - * = 
2B „ SME} 203-11 2 In 163. 
: 55 che 8th general rule of e cdüft, A defendant de- 
every defendant who ſhall not dnfverae- fon v0 ke his 


cording to the rule of the court, but de- not put in a de- 


= A commiſſion to take his anſwer ; „ _ 


plead in bar. 


8 woe ing forth ſuch a commiſſion, fall may anſwer or 
1000 © Þ 


in 4 demurrer or dilatory plea, 
ADS in an anſwer or Plea itt bat, 
an otherwiſe ordered 10 a moötionl in 
N 
1 Woiq in 2904 Hi hrs! D 903 bY 
_y "th he lath g general rule of che duft, Plea of the de- 
"ug "op A Raddit ſhall plead” che depen- 1 
 dency of a former ſuit for the ſame mat- 
ter "complained of in the bill, and'the 
phintif ſhall admit of the ſaid plea, that 
then the plaintiff ſhall forthwith pay to 
"the defendant; r to bis clerk in burt, 
"405.6 15 a 10 if the p laintiff mall not, 
two days 60 efore the” Ae 18 ſet down to 
be heard, or ſob ner, admit the ſaid plea, 


and pay 40s. coſts, then the ſame is to ger coſts upon 


bein adguittce, 
"be heard in court, and if upon hearing it | 


ſhall 


KK allowed on ſhall be adjudged — plea, then the 


hearing, 3/. 
coſts. plaintiff 1 is to pay 31. colts. 


Pleatobeargul Where a plea is nt in to part of a 

tions can b& bill, and an anſwer. to; the reſidue, the 

ee * plea muſt be firſt diſpoſed of, either by. 
arguing it, or ſubmitting to it before any 
Exceptions can be taken to the anſwer. 


T3: * 


Pie ordered to So it frequently happens 3 upon 
ſtand for an an- 

Liver, with li- the argument of a plea, the court will. 
to t. 

un to ecePt. order it to ſtand for an anſwer, with 1 

berty to except thereto. In this caſe no 

coſts are paid on either ſide, but wait the 

final event of the cauſe. 


89 2 ? 


Plea in bar, t- A defendant had pleaded in bar to the 


ken under a ge- 


neral commif. Plaintiff's bill, but the plea was not ſuf- 
non to take o fered to be opened, for that it came in 


anſwer, not to 


be received. by. a general dedimus, which was to take 
the anſwer only, and not his plea, anſwer, . 


or demurrer. 2.Yern. 275, 


Plea may be re- But a plea unaccompanied with an 


—_— vw; will be received under the uſual 


time to plead 
es; ts. order for time to plead, anſwer, and 


acl” for 


demur; and if the order be to anſwer 
5 defendant. _ n in a 5 0 - 


ſor that is een and en oath, 2 
P. Ws, 464. *Hnon\, 4 0 7 0 


| The plea of #1 en 6 
2 pl 
the bill of complaint of we Das e 
ee Eb HS ad Dore. 


| This | defendant by proteſtation not 
confeſſing or acknowledging all or any 
of the matters and things in the com- 
plainant's ſaid bill of complaint contained 
to be true, in ſuch manner and form as 
the ſame are therein and thereby alledged, 
for plea unto the ſaid bill faith, that, xc. 


All which matters this defendant doth Concluſion to 

aver and plead in bar of the complain- 5 

ant's {aid bill, and of the complainant's 
pretended demands for which he ſeeks 

relief; and this defendant prays to be 

hence diſmiſſed, with his reaſonable coſts 

and charges in this t moſt wrong 

"Ip ſuſtained. 


ind rat this Anden doth dad Or um 
the ſaid (act of Parliament releaſe, Sc.) 
in bar to the faid complainant's bill; ; 
a. Wy ene the judgment of | 40 
Wy _ 1 6 


Ps. 


this honourable court, whether he fhall 
be put to make further anſwer there- 
unto ; and prays to be hence diſmiſſed, 
with his reaſonable coſts and charges in 
chis behalf moſt wrongfully ſuſtained. 
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DEFENDANT may claim all Of Sieclaimers, 
right or title to the matter in de- 


mand by the plaintiff's bill, or by any 
part of it. But a diſclaimer can ſcarcely 


be put in alone. For if the defendant 
has been made a party by miſtake, having 


never had an intereſt in the matter in 
queſtion, yet as he may have had an inte- 


reſt which he may have departed with, the 


plaintiff may require an anſwer ſufficient 
to aſcertain whether that is the fact or not; 
and if in truth it is ſo, an anſwer ſeems 


neceſſary to enable the plaintiff to make 
the proper party, inſtead of the defendant 


diſclaiming. The form of a diſclaimer 
alone, ſeems to be ſimply an aſſertion, 
that the defendant diſclaims all right and 
title to the matter in demand ; bur the 


forms given in the books of practice are 
all of an anſwer and diſclaimer. Mit- 


fird 253. 
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Dif clai mer „ in 


point of form, 
is an anſwer. 


Diſclaimer. || 


A diſclaimer being therefore, in point 
of form, an anſwer, the words of courſe 
which precede. and conclude the one, are 


n as to the form of the other. 


mien a title is ſet up to an eſtate by 


albill, and ou make a perſon defendant 
who diſclaims all right, and do not bring 
him to a hearing, the court ſaid, you 


ſhall not read his evidence as a proof of 


your own right, to the prejudice; of an- 


other defendant. Hill v. Adams; 2 Al. 


. 1 8 ele 
Ic #2 1 N - , 


It defendant dit. Where a Anden Aebi 1 


claims, and 1 
plaintiff replies, 
he ſhall pay 
coſts, 


to all the matters in the bill, the plaintiff 


is not to reply ; if he does, the defendant 


may have coſts againſt him for the vex- 
ation; but if the diſclaimer be only to 


part of the matter in queſtion, and as to 


the other part there is an anſwer, in ſuch 
caſe, there may be a replication, to that 
part which contains the anſwer. Har. 


Chan. Prac. 373. 
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them, and. ſtates other facts to ſhew the 
riglits of the defendant in the ſubje& of 
the ſuit; but ſometimes it admits the 
truth of the caſe made by the bill, and, 
either with or without ſtating additional 


ſtated in the bill, or ſuch as are material 
to the plaintiff's caſe, and ſtates no new 
- facts, or ſuch only as the plaintiff is wil- 

ling to admit, no further pleading is ne- 
ceſſary; the anſwer is conſidered as true, 


A 


if the anſwer does not admit all the facts 
V. in the bill material to the plaintiff's, caſe, 
or. ſtates any fact which the plaintiff is 
not diſpoſed to admit, the truth of the 
anſwer, or of any part of it, may be de- 
ned, and the ſufficiency of the bill to 
ground the plaintiff's title to the relief 
be. HORS may be aſſerted by a replica- 
- Was. tion, 


N. 3 generally controverts the / Anſwer, what. 
- fats ſtared in the bill, or ſome of 


facts, ſubmits the queſtions ariſing upon 
the caſe thus made to the judgment of 
the court. If an anſwer admits the facts 
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Defence by an- 
twer. 7 


tion, which in this caſe alſo concludes the 
pleadings, according to the preſent prac- 
tice of the court. SOROS: on Plead. 
Bs IG a -0Þ rt ? it bi 
199v402lib 3 mou Holm + 
5115 («If Plea 1 18 overruled, the defendant 
may inliſt on the ſame: matter by way of 
anſwer- 3 P. V. 95. 2 Ver. 4939. 1 
Athyns 450: And whatever part of the 
bill is not eovered by demurrer, or plea, 
muſt. be defended by anſwer. Bras. Rag. 
280 td Yet ent eki 
Ait , $55 3117 ee bonin 
IA eilt Scl: lan 01 Pogildo 
Every plaintiff i is intitled to a diſpo- 
very from the defendant of the matters 
-ghatged in the bill, provided hey are 
veceſſary to aſcertain facts material to 
dhe. mexits of his caſe; and ro enable, him 
togobtain a Kue a Lid. 244 10 510 
I 6919 "6 272505 Mo MAP 4 
A plaintiff: may cet Werben 
either hetauſe he cannot prove the facts, 
or im aid of proof, and to avoid expence. 
2 Anne zd. He is alſo intitled to a 
diſcovery of matters neceſſary to ſubſtan- 


tiate the proceedings, and make them 


regular and effectual ina court of equity. 
2 „ But if the diſcovery ſought 
(* | by 


by #@ bill is Hits of ſcandal, or- will 


ſubje&" the defendagt 6h any pain, pe- 
nalty, or forfeftdre, he ds not bound) to 

make it; and if he does not think Proper 
to defend himſelf from the diſcovery 


by demurrer or Play” fcebriii to! the -* 


circumſtances of the caſe hel ftlay by 
anſwer infiſt chat he iS nöt obige "fo 


"make the diſcovery. 3 P. M. 238. In 
this caſe tlie plaintiff may except to the 


deferidant's anfwer as inſufficient; and 
upon that exception it will be deter- 


mined, whether the defendant is or is Hot 


obliged to make the 1 1 9 8 8 e 
240% E 7 Alt; | 3 


21 rt „N * Wy 1 
If che 1 which can be made to 
4 bill conſiſts of a variety of circum- 


_ ſtances, ſo that it is not proper to be of- 
fered by way of plea, 1 Atkyns 54 or if 


it is doubtful whether as a plea it will 


hold; the defendant may ſet forth" the 


whole: by way of anſwer, and pray the 


ſame benefit of ſo much as goes in if - 


as if lit had boon a e to the bill. 
Nahr. OP" 3; 4481 l 4 157700! 8 
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Or if ha 'defendant' can! Mette a matter 
M ples whieh would be a complete bar, 
1d 5 D d 3 but 
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Anfwer. 


but has no occafion to protect himſelf 


from any diſcovery ſought by the bill, 


and can offer ” efrcumſtances which he 


concerves to be favourable” to his caſe, 
and which he could not offer together 


| with a. plea, he chay ſet forth the whole 


matter in the ſatne manner. Thus if a 
purchaſer for a valuable conſideration, 
clear of all charges of fraud or notice, 
can offer additional circumſtances in his 
favour, which he cannot ſet forth by way 
of plea, or of anſwer to ſupport a plea; 
as the expending a conſiderable ſum of 


money i in improvements with the know- 


ledge of the plaintiff ; it may be more 
prudent to ſet out the whole by way of 
anſwer, than to rely upon the ſingle de- 


| fence by way of plea, unleſs it is material 
to prevent diſcloſyre of any c circumſtances 


attending his title. For a defence which, 


ir inſiſted on by plea, would protect the 


defendant from a diſcovery, will not in 
general do ſo if offered by way of an- 
ſwer. 2 Eg. Ca. ab. 57. To ſo much of 
the bill as it is neceflary and material for 
the defendant to anſwer, he muſt ſpeak 
directly and without evaſion; and muſt 
not merely anſwer the ſeveral charges 
literally, but he s Mult confeſs or traverſe 

the 


; Aer. 407 


the ſubſtance of each charge. And 

wherever there are "particular preciſe | 
charges, they muſt, be anſwered particu- | 1 
larly and preciſely, and not in a general | 4 
manner, though the general anſwer may | | ; 
amount to a full denial, of the charges. f | 
2 Eq. Ca. ab. 67. Sel. Ca. in Ch, 53. "i 
Mit f 246, 247. a 9 
Tink, e a bill required a general | 9 
account, and at the ſame time called upon 9 
the,, defendant to ſet forth, whether he = 
had. received particular ſums of money 5 + 
ſpecified i in the bill, with many circum- = 
ſtances reſpecting the times when, and 1 
of whom, and on what accounts, ſuch 1 
ſums had been received; it was deter- 10 
mined, that ſetting forth a general 30 1 


count by way of ſchedule to the anſwer, 
and referring to it as containing a full 
account of all ſums of money received 
by 1 the defendant, was not ſufficient ;.and 
the plaintiff having excepted to the an- 
. ſwer on this ground, the exception was 
allowed; the court being g of opinion that 
the defendant was bound to anſwer ſpe- 
Y cifically to the ſpecific charges, 1n. the 
; bill, and that i it was not ſufficient.for him 
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dule ſet forth an account of all ſums re- 4 
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Aꝛuſwer. 


oolteed, by him. Hepburn. v. Durand 20. 
Nom. 17% in Chun. 2G DEM 10 5 
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N a defendant Ex "Hh er 


denies tho title gf tlie plaintiff, yet. in 


many: caſes he muſt, make a diſcovery 


prayer then bill, though not material 


to thecplaintiff 's title, and though. the 
plaintiff, if he has no title, can havg no 


benefit from the diſcovery. Au if a, bill 


js filed for- tithes, praying ia diſcqyery of 
the quantity of land im the defendant:s 


: ppſleſſin,: and of the valuę offthe tithes, 
though the defendant, inſiſts upon 


Modus: or upon an exempꝑtion from pay -· 
ment of tithes, or abſolutely denies the 
plaintiff's title (ſee, however, Gilb«:259.), 
ie muſt yet anſwer to the: quantity of 
land, and value of the tithes. Hard. 
330 Or if a bill is filed againſt anex- 
b ecutor by a creditor of ehe teſtator, the 
gexkeutor muſt admit aſſets, or ſet forth 
zan accqunti ii 6 he denies the debt. 


de 8. d L oi ping lere ig 


5 10 10 355% Inn £ I 


44 connſellon; PIN in 2 235 ſoli- 
eitor, is not ob} iged, to; anſwer what he 
knows of  his.client's caſe as ſuch; neither 

is 2 referee, where it is agreed that what 
paſſes 


Anſwer... 5 409 


paſſes inn the reference ſhall not be diſ- 
cloſed or made uſe of on elther fide. 
Prac. Rex: 8. | 
III etl Vo : tnLbavtb £ 1 011 
11 Am anſwer uſually begins by a nike Formof anfever: 
vation to the"defendanitiof all advantage 
which may be taken by exception to the i 
bill; à form which has probably been in- . q. 
ended to prevent a concluſion that the 1 
defendant; having ſubmitted to anſwer 3 
the bill; admitted every thing which by 
his unſwer he did not expreſſiy contro- 
vertz and eſpecially ſuch matters as he 
might have objected to by demurrer or 
MeanThe! anſwers to the ſeveral mat- 
ters contained in the bill, together with 
ſuch additional matter as may be neceſ- 
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I 
ſary for the defendant to ſhew- to the 1 

f court, either to qualify or add to the caſe 1 
| made by the bill, or to ſtate a new caſe. 70 
on his own behalf, next follow, with'a 1 
general denial of that combination which «4 
is uſually charged in a bill. It is the if 


univerſal practice to add, by way of con- | 5 

_ cluſion, a general traverſe or denial of | 1 

a all the matters in the bill. This is ſaid 
e to have obtained, 2 P. . 87, when the 4 
r practice _ tors the Ann any to | bl. 
1 / 1611 D DYITDE..2i I JTHLY INTIOT £ {et | Fg 
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Anſwer... 


ſet forth his. caſe, without anſwering | 
every clauſe in the bill. Though per- 


haps rather impertinent, if the bill is 
otherwiſe fully anſwered, and it has been 


determined to be; in that cafe unneceſ- 


fary (2 P. W. 87.); it is till continued 
in practice. In the caſe of an infant, the 
anſwer is expreſſed to be made by his 
guardian ; and the general faving at the 
beginning, together with the' denial of 


combination, and the traverſe at the 


concluſion, common to all other anſwers, 
are omitted. For an infant 1s intitled to 
the benefit of every exception which can 


making it; he is conſidered as incapable 


of the combination charged in the bill, 


and his anſwer cannot be excepted to for 
inſufficiency. The anſwer of an idiot or 


lunatic is expreſſed to be made by his 
committee as his guardian, or by the 


perſon appointed his guardian by the 


court to defend the ſuit. An anſwer 


muſt be ſigned by counſel, unleſs taken 


by commiſſioners in the country, under 


the authority of a commiſſion iſſued for 


the purpoſe ; in which caſe the ſignature 


by counſel is not required, the commiſ- 
ſioners 


be taken to a bill, without expreſsly 


| Anſwer. 


fioners being reſponſible for the propri- 
ety of its contents, as it is ſuppoſed to 
be taken by them from the mouth of 
the defendant; which, in fact, was for- 
merly done. Miif. 2 56yu˙·dũ ol 
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Arfwer, han anſwer a plea, which is 1 
taken. (wilt 1c and P 2 n 


the, nature of an anſwer, are taken, 

in E . court, either upon the oath or 

Before 2 affirmation of the party before a Baron, 
fon. or by commiſſion empowering certain 
| commiſſioners therein named to take the 
fame; this indeed depends upon the're- 

dence of the party defendant. | If he 

felides in London, or within 1 5 miles 

tereof, it is a town cauſe, and his an- | 

[Wer malt be taken before a Baron. Ir | 

he reſides above 15 miles from London, 

then his anſwer or plea muſt be taken 


by commiſſion. 
Hao ooo, 
Emer A commiſſion to take an anſwer iſſues 
— eicher by order of che court, or by the 
Ee ofen Fat of a Barop; and where the defendant 
applies to che c court for an order fort time 
to pled} Allſer er, or demur, he uſually 
moves fk Tomiſflon at the fame time 
to take his 2 and anſwer; but where 


A defendäht a1 wers within the time li- 
Ito nie ines 2352257 8; 4 'mited 
Yo | 


by Auſtger. \ 
mited by the rules of the : court, the frat 
of a ent is obtained. | 


aul th W pagan 199 5. 


| Between A. B. plaintiff, 

2 Haide Sog 8 i 1 
— — . E. F. G E. And 5. K. 
n "azo ; Hog, Hen 21 7 


Form of an or- 
der for time to 
plead, anſwer, 
and demur, 

and for a 
miſſion 


148 rer iss nota 8 
NT, old rf INIT ang 
uno ve wo 


3113 ils; OJ P. 2 75 tos 
(Fur 258 Upon, he! motion. of Mr. 
1 ip 1 0. counſel, on behelf © of the. 
defen 2 25 above-named, it 1s ordered 


b * the e court, that they have Fg Yay 
.the firſt, day of next term to plead ad, Afr 
5 | 1 IE demur, to the plainciff”s 8. bill; 


at 4 do iſſue to LET 


Ce %@f&EE 1 


0 77 6 36 541 08 Noi [min00 5 


75% &c. 46.5 our on Ai 


in 


Form. of x com- 


vu ſſibn to Take 


*% 
21 15 W Fa Burg F he defendants, Yn abanfwerte A 


Joners, fn ho d they EP SED; 5 aft) 
_ e 5 60 that we.havaghensd 
1 dg hereby giv ve to yon Or any 
WOE e SAP full. power and, au- 
8 „, examine, O H., defendant, 


touching che matters contained in a bill 


of 


N 2 


% ” 
x . 3 
+ e = . To my . * 


414 | 1 Auſwer. | 
of complaint lately exhibited againſt him 
before the Chancellor and Barons of our 
Exchequer at Weſtminſter, by M. N. 
complainant, and to take his anſwer 


thereon, and ingroſs the ſame on parch- 


ment: And therefore: we command you, 
that at ſuch day and place, or days and 
places, as any two of you ſhall appoint, 


you, or any two or more of you, do 


carefully examine the ſaid defendant, 
touching the matters aforeſaid, upon his 
corporal oath, to be by him taken on 
the holy goſpels of God before you, or 
any two or more of you, and do take 


his anſwer thereon, and ingroſs the ſame 


on parchment, and that the fad defen- 
dant. do ſign the fame, and do fend the 
fame, taken in form aforeſaid, before 
the Barons of our Exchequer at Weſt- 
| minſter, on the day of next, 
cloſed up under the hands and ſeals of 
any two or more of you, together With 


If plaintiff this writ, provided that the above. nec | 


names no names 


this proviſoto R. F. hath fix days notice given to him of 


be omitted. 


In the vacation , 
between Eaſter P reſents.” Witneſs, &c. at Weſtminſter . 


and Trinity By order of court made the fame day, 
terms 4 days | 


notice only are. and by the Barons. | 
_ 8 | Eliot. 
Lords 


the time and Place of your execution of theſe 


Lords of parlament, as alſo dbe wi⸗ = 
_ dows of temporal e LW ' honour. 
poogeſiation. Ds oO Glyn pA 
Dei: Ing 148 Os 

It 1s . yi this court, that the 
following reſolution of the Houſeſ of 
Lords be inviolably obſerved by all per- 
ſons practiſing in this court; and that 


the ſame be recorded in the court. _ : 


aral order. inf Shab ds err nal ito 
* * {AN 4 * 75 yd, ©» 2 Ls net 2s 
Die Lune 224% die Maii 1 1732. 4109 
Ne A 3413 


AG] 1 
« mittees for priviledges, | to. whom it 1 


&« was referred on Thurſday laſt to con- _—_— 

ec lider the priviledges of this houſe, It 

5 1s ordered by the Lords ſpiritual and 

5 temporal ir in parliament aſſembled, that 

ee it is the inherent right of al Peers or 

6e lords of parliament, whether they, be 

9 « plaintiffs or defendants, to anſwer, 9 

« be examined upon interrogatories in Kio 

cc « only, and not upon the common oath ; 

cc and chat the Lord Chancellor or 

cc Speaker of this houſe for the time © 

« being, do forthwith give notice 0 of this 

0 reſolution to the Judges 1 in the reſpec- 
Ka tive 


} "541 F 4. | 
"ts Oy report from the Lor de com- Reſolution of 


« all courts upon proteſtation, c of dae ec . 


416 | Anſwer. 
tive courts in Weſtminſter-hall, that 
« the ſame may be inviolably obſerved 


ce for the future, and recorded in the 
cc ſaid courts.” 


Corporations The anſwer of a erp 1s taken 
— under their common 1 ſeal. 

By 

Form of a com- Bez &e. To our beloved A. B. 


miſſion to take 
| theanfwerofa C. D. &c.: Know ye that we have af- 


12 ſigned you, and do hereby give to you, 


or any two or more of you, full power 


and authority to take the anſwer of the 
mayor, bailiffs, and burgeſſes, of our 


town of Newcaſtle upon Tyne, under 


the common ſeal of the ſaid corporation, 
touching the matters contained in a bill 
of complaint lately exhibited againſt them. 
before the Chancellor and Barons of our 
Exchequer at Weſtminſter, by M. N. 
complainant, and to take their anſwer 
thereon, and ingroſs the ſame on parch- 
ment: And therefore we command you, 


that at ſuch day and place as any two of 


you ſhall appoint, you, or any two or 
more of you, do take the anſwer of the 


faid defendants, in form aforeſaid, and 


ſend the ſame before the Barons of our 
Exchequer at Weſtminſter, on the 
| day 


id. : „ 


ah 6 190 nent, Cloſed up under the 
Hirids and fedls öf We t or more of 


you, together witkk this wit, W . | 

&c. ( as in the former precedot). 1 | 1 

The anfwer of a dere take pon g Set don 9 

his ſolemn affirtnation And rtf, bb firmatio — q 

and the forks as preſcri ibed by the ſtztute e 3 

of 19 Geb. 2 ch. 1 8, j 4s; dogs, 3 20s coin q 

I ett 9% 351 7 3 9 

50 F the” defendant, D H. do hereby ſo- Quaker's affir- | 

. leffiny; neerely, and truly, declare and . | b 
arm, that T am, and have been for one 1 

whole' year laſt paſt, of the profeſſion on of | 4 

tlie people called quakers; and do further | | I 
ſineerely and ſolemnly declare, that 1 am 1 
Tſuatled in my conſcience, that the | | 

taking of an oath in any caſe whatſoever | = 

is contrary to the law of God contained | | 1 

in the New Teſtament, and being tho- | 4 

roughly convinced thereof, I do further 4 
ſincerely and ſolemnly declare and affirm, l 

Y that the anſwer I here give is in all : 4 
TE points true, according as I give the 
[ ſame, and as the liche is ſet forch i in this | | 
- preſent | writing, to which 1 have ſub- | | 4 
| {efibed' y name, this N day of © 1 
r in The. 4 of © our r Led. 47 5 OG 125 | 4 
5" J. ; E e A Jew | 4 


418; EP © 
A Jew i is ſworn - A Jew 18 always a ſworn 1 upon the Old 


he Penta- : : 25 
teach Teſtament, with the ceremony of wear- 


ing his hat whilſt: the oath is admini- 


ſtering, - Abbe ah 30 * ; 


A commiſſion } The form of the commiſſion to take 
to take the an- 


iwer of a Jew. the anſwer of a defendant profeſſing the 


Jewiſh religion, is in all reſpects the ſame 
ds the common dedimus for taking an 


* on his corporal oath; to be by him 
ce taken upon the ſacred Pentateuch, or 

cc ivo books of Moſes. ov. 49 

noitthimrr os „ 55 3 
1 Before a ee can 150 to rake 
1 am anſwer, the defendant's clerk in court 
muſt call upon the adverſe clerk in court 
for the names of commiſſioners to ſee 
the anſwer taken, and to which of them, 


or to What other perſon, notice of taking 


the anſwer is to be given. This is uſu- 


ally i done by a note in writing to the 
Plaintiff's elerk in court. A week is 


uſuallyngiven for a return of the commiſ- 
ſioners names, and if none are given 


| within that ti me, a commiſſion may iſſue ä 


exparte, In an injunction cauſe, a de- 
fengant, is not tocbe delayed in this re- 
reg and ef time is given to a plaintiff 


j — 


a” . 7 ah, + 
1210 - — 


. except the following variation, 


5 to 


to hame lis commiſnoners, as he is ſup- 
poſed to be prepared do give their names 
upon the firſtapplicatidi ; and cherefore 
in this caſe the defendant may, if he 
pleaſes, iſſue the commiſſion ex parte; 


though this n We ror „ 
ner ie u eo 19wtne 201 1 ' 


net at Hen Un ms ef .notgior tive] 
be cemmiſhon bell ee no- Noder of taking 
an anſwer. 
tice of taking the ür may ny 1 
iflithe following N 7 


10 19781 10 551 


ec We whoſe names are ** ſub- 


« ſcribed, having received a commiſſion 


o ſſuing out of and under the ſeal of 
«his Majeſty's court of Exchequer at 
MWeſtminſter, to us and others directed, 
cento take the anſwer of C. D. defendant, 
cento the bill of complaint of A. B. com- 
elplainant in a cauſe now depending in 
«©the*faid court. We do, therefore; in 
cep ufſuance of ' the ſaid commiſſion, 


«hereby give you notice, that We in 


Atendoto execute the ſaid commiſſion 
0 /ęi”j the lentb day of April in- 
(ine; between the hours of one and 
ue in the afternoon, at the houſe of 
„ . C. ſituate in Doncaſter, in the 
eee of Ny. At Which time and 
LEY e 


mw” 12. Oh RT r 1 — as a 6 4 
ee cot town: nn Fats 83 We 8 E — — 
r E . 3 * En. 


* Ao 44 
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* 
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ce place you may be preſent, if you 


Anſwer. 


ce pleaſe, ro ſee the ſaid anſwer taken. 


ce Given under our hands the day of 


; 1+ TEE = J. H. 
To Mr. T. V. a commiſſioner 


on the part of the plaintiff. 


One commiſſioner attending on each 
ſide is ſufficient for taking the anſwer; 
but in caſe no commiſſioner ſhould attend 


for the plaintiff, then any two of the de- 
fendant's commiſſioners may execute the 
commiſſion. e e 


The anſwer muſt be ingroſſed on 
parchment, with a proper ſtamp upon 
each ſkin. The commiſſioners being 
met, the defendant (attended by his ſoli- 


citor) ſigns his name, in the preſence of 


the commiſſioners, to each ſkin; and then 
one of the defendant's commiſſioners 
opens the 'commiſſion, and interrogates 
the defendant in the following manner: 


#5 743k 5 * ft 


© Have you heard this your anſwer 


ct read, and do you exhibit the ſame as 
« your anſwer to the bill of complaint 


cc of 


Anſwer. | 421 


« of A. B.? The defendant anſwer- 
ing in the affirmative, one of the com- 
miſſioners adminiſters the following oath 
to the defendant, laying his right hand on 


the New Teſtament: © You ſhall ſwear, 


ce that what is contained in this your an- 
ce ſwer, ſo far as concerns your own acts 
« and deeds, is true; and that what re- 
« Jates to the acts and deeds of any 
« other perſon or perſons, you believe 
« to be true. 1 5 

xi ce So help you God,” 

The defendant's anſwer being thus 
taken, the commiſſioners annex the ſame _ 
to the commiſſion, and write at the foot 
of the anſwer the following caption : 


c This (plea and) anſwer was taken, The caption of 


; : | an anſwer, or to 
« and the above-named defendant, C. D. a plea, anſwer 


ce was duly ſworn to the truth thereof on Ie: 
ce the holy Evangeliſts ; and the demur- 
c rer of the ſaid defendant was taken 


<, without oath at the houſe of M. C. 
© ſituate in Doncaſter in the county of 


“ York, on the day of in the 


year of the reign of his pre- 


« ſent Majeſty, King George the 'Thicd, 


and in the year of our Lord one thou- 


Es « ſand 


* , F EPIC * 1 
. - rr tur tt ore F Foals ror.” 2 7 $ 
5 * 8 CM YI 2 5 2 A . 2 F 
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422 _ - Anfever, 
ec ſand: ſeven hundreduand T 19D by 
cc virtue of the comqmiſſion hereunto an- 
ec nexed before us. 5s 18 
8 §. 
e O14 qu 019216) 268W 19WtHr = H, 
| mir rod 510 40 TLIOCfLCT If 


The commiſfioners mould * ak 
in the caption of the anſwer. The joint 
and ſeveral anſwers of two defendants 
was on motion ſuppreſſed for irregu- 
larity; becauſe in the caption t T was 
written ſworn only, whereas it _ to 
"_ n both Feoorn, Meſ. 238. 

z G 21:5qqs 
The caption of ** « This anſwer was taken upon the 
— 4 er's an «ſolemn affirmation of the. ſaid de- 
co fendant, ts D. at,” &c. 


Theapton of. © The anſwer of the above- named 


cooperate dtyer t defendants; the mayor, aldermen, and 


tonn. ce burgeſſes of the borough of Doncuſter, 
te. was taken under the common ſeal of 
the ſaid corporation, as by their daid 
e ſeal affixed appears, at Doncaſter, &c. 
I Dx G 51¹¹ nl. „bios 


Caption of the © 'The anſwer of the above-named 
anſwer of a ſpi- 


ritual corpora- defendants; the dean and chapter of the 
tion. 4 9 13 

e e '$:cathedra}>ehurchofo H was taken 
mar, 93 27 19029 16 gtd ods be wnader 


* 15273017 31 f 3 4 


— 


Hinſwer. 5 423 


& under the common ſeal of the ſaid dean 
, and chapter, as by the ſaid ſeal affixed 
+ 3 at, &xc. 1 


* This anſwer was taken upon the pro- Caption of the 
& teſtation of honour of paper 
A defendant, the Earl of at,” _ 


eto 5d 511 7 


| The caption uk ſubſcribed by 'two 
of the commiſſioners, they indorſe on-the 
7 commiſſion their return thereof, thus: 
[- 161 % T9 48TH Y  TININW 
« The execution of this commiſſion 
« appears in a certain ſchedule (or if 
e more than one ſkin) in the -- n cuts ent 
4 ſeveral ſchedules hereunto annnexed .. 
5 J. S. 
3 * 


4 


— 


10 10! YOEI 3 * 


"ICH e Pen e to the [rence 


. anſwery the commiſſioners fold up the thereto. 0. 
whole, and binding it round with tape, 

put their names and ſeals thereon, with 

the name of the cauſe, adding theſe 

words, „In the Exchequer,” 


59 IIRH- vod 973 Win 90 |? 8 10 nO⁰αν 
: 6 40 19wtr 
i {The anſwer chews delivered;-by one And totmdeti- 
vered by a m- 
ol the commiſſioners to a carrier or other mitoner to 
ſome perſon to 


perſon, who brings it either to the de- be conveyed to 
E e 4 fendant's London. 


anſwer of a peer. 


FF Ort Tra! 


$ 


Anſwer. 


fendant's ſoicitor, or to his' clerk in 
court; and one of them attends the 


There to be de- perſon having the care of it to a baron, 


livered on oath 


before a baron. 


ce Chancery-lane before 


before whom he nn n 


45. IE; J 


ce That he received the commiſſion 


« from the hands of a commiſſioner 


ce therein named, and that the anſwer 


ce hath not been opened or altered ſince 


cc he ſo received it.” 


The baron's clerk then makes the fol- 


lowing indorſement : 


« Delivered upon the oath of L. M. 
« at my chambers in Serjeant's Inn, 


B, Hotham.” 


If the anſwer be thus delivered before 


a baron at his chambers, or at his houſe, 
a fee of one ſhilling is paid for the oath; 
but if it is delivered in court, a fee of two 


ſhillings is paid; that is, one ſhilling for 


the oath, and one thilling to the uſhers 
of the court, 


The anſwer is then delivered by the 


; baron's clerk to the defendant's clerk in 


court, 


cc 


tie 


Anſiwer. 


court, who files it, and delivers it over 
to the plaintiff's clerk. 1 in, caurt to be of- 
fice copied. 


1 ? i144 ' PF f 4 


If the abe 1s e up by one of or bya commit. 
the commiſſioners, he muſt deliver it to pam 
the: defendant's clerk in court, who ac- 
cepts it without oath, and indorſes it 


thus: 395313 K 


ec endend from the hands 5 . S. 
864 commiſſioner.” 


F. Frivkr 


So it ſometimes happens, where a Or conſent of 
; 3 „ parties without 
commiſſion 1s returned in a long vaca- oath. 


tion, when the barons are upon their 
reſpective circuits, that the ſolicitors on 


PP 90 
2 8 5 2 , 1 


both ſides agree, that the anſwer ſhall be 
accepted without the oath of the perſon 
charged with the care of it; in that caſe 
it muſt be thus indarſed. | | ” | ; 
F | ce 00d n 1792. | 
9. e from the hands of A. B. 
te without oath of delivery, by conſent 
e of the PR ſolicitor,” 
1 
But : | 


426 ö . . Anſwer. 
Cofts of con- But ſhould the defendant have incur- 


tempt incurred, 


to be paid be- of c t. b Dur. 
| tobe paid be- red any coſts ontempt, by not put 


is received. ting in his anſwer in due time, he muſt 
firſt pay thoſe coſts before the plaintiff's 


clerk in court is. — to accept the 
anſwer. 
The anſwer being thus filed, the plain- 
tiff's clerk in court makes an office copy 
of it, and then annexes it to the record 
olf the bill, to be aſterwards put upon the 
« cee! (He. of the county in which theo cauſe 
aA  -atiſes; together with ſuch further an- 
ſwers, amended bills, and other pro- 


.ceedings, as occur in the progreſs of the 


— until the ſame is at e or ſhall 
1 * | 5 +\\ 1 | j : x 1 5 
The os of a truſtee, or of an ami- 

Anfwer taken 


ade oath by cable defendant, is generally taken with- 


5 CO out oath; and this is done either by mo- 
5 5 tion on the part of the deſendant, by 
. | conſent of | the: plaintiff's counſel, or by 


| bas = = motion on the part of the plaintiff only, 
Tos bean ethane is more frequently prac- 
319939 0 Itiſedg 29 it. is à ſaving toi the plaintiff in 
. »coſtsg: after the defendanthath ſigned his 

- anſwer it ĩs brought to his clerk in court, 

111. | 7 who 


tl 


cc 


cc 


Anſwer. | 427 
Who 1 the oon 11 —_ anſwer . ga 10 be ; 
thus: ton 0 2 445 


ce Filed in Salad kh of 
« court, bearing date the, day of 

ſe ; 1 7 Pigs | LW i 
Fowler. 


An anſwer taken by commiſſion abroad, Anſwer taken 
abroad on paper 
returned into this court tranſcribed upon infteadofparch- 


paper inſtead of parchment, was, on 2 
motion, ordered to be paſted upon Ramped, nd 
parchment in the preſence of the de- „ 
fendant's clerk in court, who was-after- 
watds-to: carry the ſame to the ſtamp- 
office to be ſtamped, and then to be 
filed and received by the plaintiff's 
clerk in court. Storie v. Armſtrong, 26 
Nov. 1 76 4, Liber. Ordin. 


{3} Lv | » * 853 8 170 


0¹ e, anſwer was heats in Hol- g dens. 
t utch lan- 
land in the Dutch language, the defendant . 3 


be tranſlated 


not underſtanding the Engliſh language, into the Englith 


language, and 


the court, on motion, ordered that a notary the original and 


publie ſhould be appointed to tranſlate — porn 
the anſwer from the Dutch language into fed togecher. 
the Engliſn language; that he ſhould be 

ſworn to the truth of ſuch tranſlation; 

= and 


428 | Anfwer. 


and that the original anſwer, with the 


tranſlation thereof, ſhould be ſtamped 


and filed together. gt June 1791. 


Gov. and Co. of the Bant v. Salomons, in 


Fcac. N. B. This was ordered on mo- 
tion without notice. 


Anſwers which By the ISth general rule of the court, 
come in after , R : 
the fittings, are ©© all anſwers coming in after the ſetting 


en as anſwers 


of the following e 40207 of cauſes (as the rule expreſſes 
term. cc it), are to be taken as anſwers of the 
cc ſacceeding term :” but, by the preſent. 


practice of the court, an anſwer which 
Now extended COMES in within w days after the ſit- 
to two days af- 
ter the fittings. tings, is accepted as an anſwer of the 


preceding term. 


Anſwer of a fo. Where a defendant, a foreigner, reſides 
reigner reſiding . . 3 
abroad. abroad, and puts in his anſwer in the lan- 


guage of the country in which he is reſi- 
dent; it is the courſe of the court to apply 
for an order that ſuch anſwer may be 
tranſlated into the Engliſh language by a 
notary public, and that he may be ſworn 
to the truth of ſuch tranſlation ; but in 
A foreigner re- the caſe of a foreigner reſident here, and 


ſiding in Eng- : 
land, unac- unacquainted with the Englith language, 


quainted with 
the Engliſh lan- an anſwer was firſt ſworn to in the 
guage, ſwears 
to his anſwer French 


I 


Anſwer. = > 


F rench language, and afterwards tranſ- e the French 


language, and 


lated into the Engliſh language, to which then to a tranſ- 


lation in the 
tranſlation the defendant was alſo fworn, Engliſh lan- 


and the following jurat was written at the EY 
foot of the Engliſh anſwer ; and an affi. 
davit of the truth of ſuch tranſlation was 
made by the interpreter, and annexed 


$ < 


to both een. ETON A 


The ee a foreigner, and Jura: to an an- 


unacquainted with the Engliſh language, — 
was ſworn to this anſwer by the inter- 
pretation of Themas OfKeeffe (who was 
ſworn truly to interpret the ere at 
Weſtminſter, the 31ſt of May 1793. 

Before B. Hocbam. ; 


In the ee Affdavit of an 
interpreter as to 
the truth of a 

1 Felix Bryan * e e 


an anſwer from 


naugh, plaintiff, the Engliſh into 
the French lan- 
And | ae 


3 7 ictoire Adelaide F. ranccis Paſire 
Melan, widow, geifſent⸗ 
| 1 O'Keefe of No. 322 in the 
Strand, in the county of Middle ger, gen- 
tleman, maketh oath and faith, that he 
hath truly and correctiy read over and. 
| tranſlated 
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tranſlated to the defendant the bill filed 
by the plaintiff in this cauſe: And this 
deponent further Faith, that he hath read 
over to the defendant the tranſlation in 
the French language of the Engliſh an- 
ſwer of the ſaid defendant hereunto an- 


| nexed: And this deponent further faith, 


that the fame is a juſt and true tranſla- 
tion of the Engliſh into the French lan- 
guage, which * anſwer is alſo here- 
1 tro fog > 
HO) Of? Rn Ard beben 
JIpworm in court at Weſtminſter - ai br 
the gait day of May, . 1 
— INT 
A, anal 
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Farther 3 every reſpect * _ 4 
ſimilar to, and indeed is conſidered 


— part of, the firſt anſwer. So 
is an anſwer to an amended bill conſidered 

as part of the anſwer to the original bill. 
3 Ath. 303. Therefore if the defendant 
in aßfurther anſwer, or an anſwer to an 
amended bill, repeats any thing con- 
tained in a former anſwer, the repetition; 
unleſs it varies the defence in point of 
ſubſtance, will be conſidered as imper- 
tinent. Did. And if, upon reference 
to the Maſter, ſuch parts of the anſwer 
are reported to be impertinent, they 
will be ſtruck out as ſuch with colts. 


The manner of preparing and filing a How prepared 


and filed, 
further anſwer, either to exceptions, 1 


to an amended bill, or to both, is pre- 
pared and filed with the ſame formalities 
as reſpect an anſwer put in to an original 
bill, which have been before treated of 
under the head of . and filing an- 


wers; ; 
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_ Anſiuer. 


ſwers; and the time allowed by the court 
for putting in a further anſwer, is as 


ſtated by the foregoing general rule of 
the 34 of July, * 


ut Sander tor If the ex far ti the bill ſug- 


amending the 


bill does not re- geſts that the plaintiff requires no fur- 


quire any fur- 


ther anſwer, ther anſwer from the . defendant yet the 
and the amend- 


— defendant may anſwer the amendments 

defendant has a if ÞE pleaſes, and the plaintiff Cannot 

right to awer reply to the former anſwers until eight 

| days; after the bill is amended and de- 
livered over to wa CONE s clerk in 
court. 7 


Words of courſe The further anſwer of C. D. defendant, 


preceding a 


further anſwer. to the bill of complaint of A. B. com- 
mana | 


This A dan now and at all times 
hereaſter ſaving and reſerving to himſelf 
all ſuch advantage of exception to the 
complainant's ſaid bill, as in and by his 
former anſwer he hath ſaved and reſerved 


for further anſwer unto the complainant's | 


ſaid bill of complaint, or ſo much 
thereof as this defendant 1s adviſed ma- 
terially concerns him to make anſwer 

unto, 


Avſer. | 433 


unto, he this defendant anfrecrath and. 
faith, &c. 


And this 2 as * or al Words of courſe 
manner of combination and confederacy Es 
wherewith he is charged, without that, 
that there is any other matter, or thing, 
in the ſaid complainant's bill of com- 
plaint contained, material or effectual in 
the law for this defendant to make an- 
ſwer unto, and not herein, or in his for- 
mer anſwer, anſwered unto, confeſſed or 
avoided, traverſed or denied, is true: 

All which matters and things this defen- 
dant is ready to aver and prove as this 
honourable court ſhall direct, and humbly 
prays to be hence diſmiſſed with his coſts 
and charges in this behalf moſt wrong- 
fully ſutnined. 


1. 


The ts 2 of GC: D. defen- Words of courſe 
preceding an 


dant, to the amended bill of A. B. com- anſwer to an 
5 ö d bill. 
plainan * amended b 


This defendant, ſaving and reſerving 
to himſelf as in and by his former an- 
fwer he hath faved and reſerved for an- 
wer to the ſaid complainant's faid 
"Fat: I. Ft "amended 


W 
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amended bill, or to ſo much thereof as 
this defendant is adviſed is neceſſary or 
material for him to make anſwer unto, 


he aufwerech and dh. be. 
concluſon. And chis detendant denies all and all 

manner of unlawful combination and 115 

confederacy in the ſaid complainant's faid : 

_ amended bill charged, without that, that id 

whe there is any other matter, or thing, in the me 

. oma „ Gd. complainant's ſaid amended hill of caſ 

complaint contained, »matetiabandeffec- Wl ind 

tual for this defendant to make anſwer miſ 

unto, aid not herein and hereby ſuffi- mes 

10 Ciently anſwered unto, confeſſed, avoided, the 

5+2"* * gayenſed,: or denied, is true to the know- mor 


ledge and belief of this defendant: All the 
which matters and things this defendant whe: 


is ready to aver, maintain, and prove, has 

as this honourable court ſhall direct, and The: 

, - humbly prays to be hence diſmiſſed, with being 

his reaſonable coſts and charges in this court 

_— _ NY ſuſtained. put ii 

0 8 250 "yp M. in ſo 

1 paym 

re to Of noi & Tot fee er Bill 

orga- „l u 2E blodstrt t 2nd if aſcerte 
f 32821 * 5 4 
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Au err amended 5 a ppb 
mental Anſwer. 


238 3&5 | ; 
HERE are no ſettled rules for the vo ſettled rules 
3 | in the amend- 
i amendment of anſwers. It is ment of an- 
= 5 . 3 ſwers; but are 
merely diſeretionary in the court, and the amended at the 
e „ i diſcreti ä 
caſes which have ordinarily met with the WW 99 
indulgence of the court, have been ſuch 
miſtakes in anſwers as have ariſen from 


meer inadvertency in the defendant ; as 


the miſtake in a fact, a date, or a ſum of ordinary caſes 
money; or in a modus not being gy TT 
the anſwer agreeably to the fact; or 
where the ingroſſment of the anſwer 
has differed from the original draught. 


Theſe, and ſuch like, miftakes in anſwers 
being made apparent by affidavit, the 


court have permitted the defendant to 
put in a ſupplemental anfwer before, and 
in ſome caſes after, iſſue joined upon 
payment of colts, 


Bill was brought for a ——— to aber amends | 
aſcertain the bounds. of leaſchold lands i the ingrofk. 
longing to the Biſhop of Eh, inter- 


Ff a mixed 


iſſue was joined, and a commiſſion had 
iſſued (which the reporter ſays he never 


© Anſwer, 
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mixed with freehold lands belonging to 0 
the defendant 'Kenrick; the other de- t 
fendant; James (who was ſteward to a 
Kenrict), by the draught of his anſwer — 
ſwore, that twenty-five or thirty acres 
had, thirty-five years ago, been allotted 
to the biſhop : in the ingroſſment it was E 
by miſtake made two hundred and fifty or til 
three hundred, and fo ſworn. On mo- 25 
tion to amend the anſwer, grounded upon " Af 
an affidavit of the miſtake, it was or- ſta 
dered per totam curiam. The Biſhop of #0] 
Ely and others v. James and others. 12th Ft 
Feb. 9 Bunb. Sins of Ps | 
FFF a ec i 
Sas X defendant had leave av to amend 
Lined. me an anſwer to a tithe bill, wherein he had 


ſworn, that ſuch a cloſe contained nine 
acres, and to make it ſeventeen, though 


knew done before); but it was upon the 
defendant's paying all the coſts ſince the 
anſwer, ſwearing the anſwer over again, 
and taking out a new commiſſion at his 
own expence. Berney v. Chambers, 24 
Feb. 1727. Bunb. 248. But, nota, fays 
the reporter, in the caſe of Mr. ortle 
NMountagu, the court refuſed to let the 
—— „ defendant 


Anſwer. 


defendant amend his anſwer by only al- 
tering the day of payment of a modus, 
although iſſue was not joined, and the 
day ſet 11 in the croſs. bill. (30 


* 


| 7 Mr. Scott e fog hs 1 Anſwer amend- 
| ed as to a modus 


Elliott that he might be at liberty to rec- after iſſue join. 
ed. 


d a miſtake in his anſwer by putting in 
: a further anſwer, and that he might have 
a commiſſion. to take it. The miſtake 


ſtated to be made in his anſwer was as 
f follows * a 


ce That => farm called Rade is 
* an ancient farm, ſituate in the diſtrict of 
8 Bellingbam, within the rectory and pariſh 
of Simonburne; and that the defendant | 
« had then been informed, and verily 
fe believed, there ever had been yearly 
0 paid to the rector of the ſaid Pariſn 
« for the time being, at Eaſter, the 
of yearly. ſum of one penny, called a Hay: 
„penny.“ 


* 


And that the following words might 
be ſubſtituted. in his further anſwer in 
lieu thereof: 


That the ſaid a known by mY 
« name of Reedſwooed, comprixes Itpo 
1 c ancient 


— FS 


— — — 
— . 
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Aust Wer. 
« ancient farms ſeverally called Reed 


« wood, and for which, of each farms, 


ce this defendant hath been informed, and 


_ © verily believes, there ever had been 
c&c“ yearly paid to the rector of the ſaid 


i pariſh for the time being, at Eaſter, the 


ec ſum ws one Penny, called a . 


cc he 


Mr. Burton mod this motion, upon 
the danger of the precedent in giving 


leave to amend an anſwer in this parti- 


cular, eſpecially after iſſue joined; but, 


upon an affidayit of the defendant ac- 


counting for the miſtake, the court 
granted the motion, and ordered the de- 
fendant to put in his anſwer forthwith, 


with liberty to the plaintiff to reply to 


the amended anſwer, and to exhibit a 
new interrogatory, adapted to the amend- 
ment, that a new commiſſion ſhould iſſue 
for the examination of witneſſes in con- 


ſequence thereof, if the plaintiff ſhould 
be ſo adviſed, at the expence of the de- 


fendant, who was ordered to pay the 


_ plaintiff all his other coſts occaſioned by 


the amendment. Dr. Scott v. Allgeod 
and ee 28 Feb. 8 in ur. th 


M r. 


2  Y ng gw R8 OA 


Ly 


„ £, r 50 = ry 


FL 


„ 


5 Auſiuer. 
Mr. Bunian moved, that the defendant, 


who was an executrix, might be at li- 
berty to amend her anſwer in various 


parts of the ſehedules marked A and B. 


Two affidavits were produęed in ſupport 


of this application, one made by the de- 
fendant, the other by the cler k to her 


ſolicitor. The clerk in his affidavit 
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The ſchedules 
to an anſwer 
permitted to be 
amended, the 
miſtakes having 
ariſen in copy- 
ing. 


pointed out the ſeveral omiſſions and er- 


rots · Made in the ſchedules, and which 


he ſtated to: have ariſen from the great 


hurry f putting in the anſwer in time; 
that the miſtakes conſiſted of mere cle- 
rical errors made in copying the ac- 


dules. And the defendant by her affida- 
vit ſwore, that the errors now diſcovered 


counts contained in books into the ſche- 


by her, in the ſchedules to her anſwer, 
were made by the clerk who copied the 


ſchedules, and that ſuch miſtakes were 


not made by her with any improper de- 


fign or intention whatever. 


Mr. Plumer oppoſed this motion on 
the part of the plaintiff; but the court 


gave the defendant leave to amend her 


anſwer as to ſuch omiſſions and errors 
ſpecified, by adding an explanatory an- 


ſwer as to ſuch omiſſions and errors, and 


1 ordered 


+ 


ordered ir / do be annexed to her former . 


ſworn, the defendant's clerk in court 


In what cafes 
anſwers amend- 
ed and reſworn. 


anſwyer; and that when the ſame was 
ſhould deliver the ſame, with an office- 


copy'tthereof,> toithe plaintiff's clerk in 
court; at the expence of the defendant. 


| Reeve v. Miller, 74h Fu, 1791, in 


Scac. MS, 
K M Mr nn 44v ibn 4 
It was moved, on . part * the 
plaintiff, to ſuppreſs the defendant's an- 
ſwer, the caption thereof being dated in 
1741" inſtead of 1751, and the defen- 
dant was ordered to ſhew cauſe! On 
ſnewing cauſe it appeared to he à mani- 
feſt miſtake, and the defendant moved 
to amend the caption of the anſwer, to 
take it off the file, and to re- Wear it; 


which the court ordered, and that the 


clerk in court for che defendant ſhould 
attend the Baron with the anſwer. Sher- 


ratt v. __ 3oth April, 1751, in 


Scac. 


Ie 41 \.- PA : 


AE avs the 8 of riding the an- 


ſwer was omitted in the caption of it, 
the anſwer was ordered to be taken off 


the file, and ſent down to be retaken. 
| Fenner v. Aſpley, 1 5th June, 17 37. Lib. 


Ordin. in Scac. 
By 


A + a a = 


© Dd 


tl 


1 oof 


Bid. 


Bryan v. Truman, 26th Jan. we eb 


off the file and amend it, and for a com- {rant iende 
miſſion to re- ſwear it ſo far as reſpected En: 
the diſclaimer in the anſwer,” Mr. Ainge 

* for the: 8 oppoſed this motion 


By rehiifping a miſtake in the title of 
t. Mobdger v. e e _ ow I 769. 


S #3 * 


* n a miſtake in 15 name 
of a party. n — 1 Feb. 1766. 


Buy adding to the title the name of a 
plaintiff omitted. Wrigbt v. me, 8 
6th oy we Ibid. 

ee out ce words in this ho- 
nourabls court, and inſerting, inſtead 
thereof, the words in the high court of 
Chancery, and for a commiſſion to re- 
take the anſwer. Lloyd v. Mien, 316: . 
Oct. e e e | 

B annexing the ſehecdules therein re- 
fs; to, and to re-ſwear the ſame. 


It was moved by Mr. Mitford, UPON Amendment of 


anſwer after iſ- 


an affidavit, for leave to take the anſwer ſue joined re- 


ed to vary the 


upon 
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Auer. 


upon the following grounds: that the 
cauſe was at iſſue; that a commiſſion was 
iſſued for the examination of witneſſes; 
and that by permitting the anſwer to be 
amended in the particular article required, 


it would not only vary the defence, but 
derange the whole of the plaintiff's evi- 
dence, and the interrogatories which 


were adapted to it in ſupport of his caſe; 
and for the ſake of precedent it ought 


not to be done. Per curiam.—T he caſes 


in which leave has been given to àamend 


T an anſwer have been, where a! miſtake 
.-1--> has been made in the true ſenſe of the 


word, and not where a defendant has 
miſtaken the nature of his defence. 


NB. This was a tithe cauſe, and the 


court aſked, if the miſtake deſired to be 


rectified affected the rights of che defen- 


to be the caſe, che court refuſed to grant 


the motion. Upon this occaſion Mr. 
Scott; as amicus curiæ, inſormed the 


court, thatbthe then Chancellor; Lord 


' 'Thiurlaw, had very lately permitted à de- 
ſendant, who was an exececuitor,'to amend 


his anfwer,-by ſtriking our the admiſſion 
of aſſets iceme to his Hands. Roberts 


: Vi"Robtrts, Is: e — 44% 1347 
— Scandal 


: * 
) 

ANTS Sig ; { 3 
24˙α a,wohot. 5 


NHD R iS unt 8 S 


Scandal 2nd f 7 Ince in Bill 
or TELE, 28 


#4 J u 


TT; is an eſtabliſhed 40 Pn ak Whatisrelevang 
relevant is conſidered as ſcandalous. los. 

2 Jex. 24. And any thing is relevant 

which =_y be projets in the cauſe. 


I + F * 13 * 


ee anſwer is come in, it is too Afer r 
| bill cannot be re- 
late to refer the bill for impertinence, ferred forimper- 


tinence, though 


but never too late to refer 1 it for ſcandal; it may be for 

Aan a 2 % Din: HOW 3 
as a nc appears to a bil, on olnain Bill cannot be 

an order for time to anſwer, he cannot =— = 

afterwards refer the bill for imperti- m. 

nence, though he may for ſcandal; . 2 P. 

M. 384+ Hes. a 3... 


A defendant obtained an order to order obtained 
refer the plaintiff's amended bill for im- i0r peru. 
pertinence, after he had obtained an charged after an 
order for time to anſwer it. For this oder for time. 
irregularity Mr. Lloyd moved to diſ- 
charge the order of reference for imper- 
tinence. Mr. Popham for defendant. 

The 


44% FCeendul amm Inpernnence-. 


The order of referenre was diſcharged, 


the order for time being ia fubmiſſion to 


anſwer che bill. alia e 26th 


Feb. 1788, in Far. Nuo fl on gc 


Aſter excep- - 7 INOS * 
tions to * So, after exceptions are taken to an 


— 6 anſwer for ſufficiency; it cannot be re- 


im- 


pertinence. ferred for impertinence, though it may 


for ſcandal. 2 F. W. 920 
5 ö . 25 


Exceptions to If the plintif . the wer for 


the maſter's re- 
port muſt ſpe- ſcandal and' impertinence, and the maſter 


cify in what 
e the finds che anſwer neither' ſcandalous nor 
anſwer is ſcan- 


dalous or im- impertinent, the plaintiff, on excepting 


pertinent. to the maſter's report, muſt, in his ex- 


ceptions, ſnew wherein, in what line or 


page, and how far, the anſwer is ſean- 


dalous and impertinent, in order that 
ſuch part of the anſwer may be ex- 
punged z and it is not ſufficient in the 


exceptions to ſay in general, that the 


anſwer is ſcandalous and impertinent. 
2 P. _ 62814 þ 4 -OYY 370! * 


iO * t . #2 ww 6 1 z 


In what manner Where a bill or bert reflects A bancht 


an order is ob- 


tained to refer a upon any of the parties to the ſuit, or 


bill or anſwer FR : . | a = 

for ſcandalor Otherwiſe, or contains ny impertinent 
impertinence, , * bc 5 o , * 
er both. matter not relevant to the- queſtion in 


the cauſe, it is a motion of courſe to 


refer 


| Seandal iand'Impertinence, 2 > 
refer it to the maſter: t0-ſee whether ſuch = | 
bill or anſwer be ſcandalous or imper- 
tinent, or both, and to report his opinion 


i 


- thereon to the court. r 


as 07 194 the enadaypots 1536 192 are 
-57 50 Between A . plaintiff , ö; 5d 700069 
YEH dene Hand e 100 bats? 9 

C. D. defendant. 

By bill. 

0 wit iin . eee 
ↄſlꝗ pon the motion of Me 1 ebnen oy 
counſel on behalf of the plaimtiff, fem NED ind 
ing the court, that the ſaid defendanthhad ©, 8 
lately filed his anſwer to the plaintiffas TY 
bil and that the! ſaid plaintiff was ad- 
vifed, that there were ſeveral ſcandalous 
und impertinent matters and clauſes! con- 
tamed therein; it was therefore :prayed, 
Mat i it might be referred to the Deputy 


_ 10 his Majeſty's Remembraneer of this 


court to ddook into the ſaid anſwer; and | 

to report to the court if there area * | 
and what clauſes or matters c6ntained i. | [ 

tte ſaĩd anſwer which art ſcandaloũs or 6 
i: | 


_ umpertinent.o+ Which is by the cout ; 
hereby ordered accordlingly e Oo | 
i noifionn. ay .ot era, inn 1915 ä i | 


«© S > $+ , E 74 8 : * 2 * . a 1 - re. 4 1 
} 187 5 fy 1 100 . 72 «tr. .'Þhits | | 
+. . of * 
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Proceedings 
thereon. 


Scandal am Impertinence.. 


This order being ſerved on the ad 
verſe clerk in court; and entered with 


left with the maſter und three warrants 
are taken out before him in the uſual 
way, the laſt being attended generally by 
counſel on both ſides. If the maſter 


- ſhould be of opinion that the bill, or 


anſwer, which is the ſubject of the re- 


ference, does not contain ſcandal or im- 
pertinence he prepares his report ao- 


cordingly, and the party diſſatisfied with 


his report may take objections in writing 


thereto, and proceed before him thereon 


by counſel; and if the maſter ſhould 
overrule the objections, they are then 


turned into the form of exceptions, with- 


— 


1177 
vg 


out any other variation, and are ſet 
don in the paper to be argued _ 
tlie court ſor its final deciſion. 


= 127 Ow] COM RISTED 


Af the iy are © difallowed, the 


report 11s; — W with 
enſts to be taxed. Deo, 
ad h 20. 934130 93. 


UUTheſe dans _— eto _—_ 


forthwith, and ifthey-are'hot paid agree- 


ably to the allocatur, a Subpena iſſues to 
. them of the party; and upon an 


713 | | affidavit 


r A . SY 


8 _ yvoþ/ 8 


affidavit uf fervise, and refuſal of pay= © = 
ment to/thezother party, or tb his attor= 
ney duly appointed to receiveithem, the 

court will, on motion; in the firſt inſtance, 

order an attachment aꝑainſt the party ſo 
amen en Uu. 

e 501 a6 att 

fa bill or bl be 1 for ſean 
dal, and reported by the maſter to be 
ſcandalous, and he has once expunged | 

the ſcandal, the party cannot then except | 
to:the report; becauſe, when the ſcandal 

is once expunged, it cannot be made ap- 

pear to the court what the ſcandal was, 

and it was the party's own fault that he 

did not except to the report in time. a 
"Oe" Hig 4 36 4 ment eat! 


3" Ant and was obtained by he J6b In what parti- 
fendants, who were commiſſioners of the held a bill to be 
navy, to refer the bill for impertinence. 
On the reference the maſter reportedithe 

bill impertinent. The plaintiff took 
exceptions to his report; which came on 
to be argued before the court. The 
impertinent matten cemplained of, and 
which ſwelled: the bill to a great length, 
were charges of converſation ſuggeſted 
to 0 have: paſſed in che eourſe of making 
Fu their 


— Scondalraxd\laper Mikes: 


theiricontri withthe-plaintiff for cer- 


| oh» the navy ; and itqi theſe charges the 


defendants were particularly interrogated; 


but they runtended that; as commiſ-—- 
ſioners of public board, acting for the 
public, they were not bound to anſwer 
them. Mr. Mansfeld, Mr. Scott, and 
Mr. Dallas argued the exceptions on the 


Part of the plaintiff. Mr. Allarney Ge- 


neral; Mr. Solicitor Generals; Mr. Newnr 
bam, and. Mr. Lloyd, for the defendants, - 
Per ocuriam, commiſſioners ,, of Public 
boardꝭ can only ſpeak from their mi- 


nutes; orders, reports, and other offi: 
cial documents which reſpect the buſi⸗ 
neſs of the board of which they are com- 
miſſioners; and they are not bound to 
aanſwer to looſe converſations in their in- 
I "", dividual capacity. Whereupon the: ex- 
ceptions were overruled, and the maſter's, 
report Mas, confirmed. Ailtinſon v. The 
 Commiſſianers, of \the Nam. 3 —_ 

” 1789, ec e Hund 


rinnt to ant z de 


. The defendant's ke Was ee 


manner taxed for 8 ſeandal, and Wag reported by the 


when the an- 


fweris reported maſter to be ſcandalous, and the plain- 
tiffis ogg were ordered to be taxed; the 
* 


u ” 
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plaintiff, in e c balls 
lowed to him ſeveral iterns of twenty- 
one pounds fix... ſhillings, . and three 
pounds, as fees given to counſel, al- 
though he did not pretend that ſuch 
ſums had been really given; but it was 
alledged, and ſo admitted now, that 
it was the conſtant method in Chancery 
to allow y coſts in this manner, by way of 
damages and ſatisfaction to the party for 
the ſcandal; the whole in this caſe that 
was thus itemed to counſel, amounted to 
ſixty pounds, which this day the court 
would not alter; but upon the 8th of 
May they thought it too extravagant, 
and reduced it to forty pounds. Chen. | 
bers v. Robinſon, Bunb. 164. 


A defendant having 3 an order Anſwer referred 
ſor imperti- 
to diſmiſs the bill for want of proſecution! nence after an 


unleſs cauſe, the plaintiff moved to refer” — _ 
the anſwer (which plaintiff had not res” 

plied to) for ſcandal and impertinence- 

It was objected by the counſel for the 
defendant that the length of time which 

had intervened ought to be conſidered | 

as a waver of his right to refer; and thats! go as 
there was-a diſtinction between a ref ae 
rence for ſcandal, and a reference for i im- 


Vol. I. G g pertinence. 


450 Scandal and Impertinence. 


pertinence. On the part of the plaintiff 

the caſe of Kenworthy v. Allen, 1 Bro. 

400, was relied on as in point, unleſs a 
difference in practice could be ſhewn to 
have prevailed in this court, which the 
defendant not being able to do, the court 
ordered the anſwer to be referred; as 
prayed by the motion; intimating that a 


party might re fer for impertinence at any 7 

time before he had taken a ſtep in the Y 
cauſe, i. e. a bill might be referred ſor 

impertinence before anfwer,. and on an ' 

. anſwer before replication, but not after- 4 

wards. For ſcandal at any time. Wallis N 

v. Atkinſon, 8th July 17 94, in Scac. MS. 4 
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T hath been before obſerved,” that Attorney-Ge- 
when the intereſt of the crown, or 2 5 
of thoſe whoſe rights are under its par- 
"ticular! protection, is concerned in the 
defence of a ſuit, the King's Attorney- 
General, or, during the vacancy of that 
" 6ffice{ the Solicitor-General, becomes a 
neceſſary party to ſupport that intereſt. 
In like manner the Queen's Attorney or 
Solicitor-General is the party neceſſary 
to defend her rights. 


Where the Attorney-General i is made v of pro- 
a defendant to a bill, in which the rights 
of the crown are affected, in order to : 
obtain an appearance and anſwer thereto, - 
he mult be firſt attended with a ſubpæna 
and an office-copy of the bill, to which 
he will order an appearance to be en- 
tered of courſe. | 
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His anſwer is ſigned by him, but is His anfwer to 
be put in with- 
always put in without oath, whether it out oath. 


Gg 2 be 


Attorney-General. 


be a.general-er18,/{pecial; anſwer, but 
he proceeds in his defence as other de- 
fendants. gv. 8e 0 MICE yu). 0 XLS, 4 


WN 39% de- ce. 


Attorney-Gen. eee oe in OY 


permitted to 
withdraw his Common anſwer, v/z.\.that. he was a 


al anſ 5 f 
— dee ſtranger to the matters in the bill, and 


— — that he hoped the intereſt of the crown 


con. of the yould be taken care of, &c. In the 


further proſecution of the cauſe, the 


Attorney-General obtained an order that 
he might be at liberty to withdraw his 
general anſwer, and put in another an- 
ſwer, inſiſting on the particular right of 
the crown to the money in queſtion. 
Bunb. * „ — 


aw nr As contumacy cannot be imputed to 

want of appear- the perſon who holds the office of At- 
ance or anſwer, 

torney-General, ſo he cannot be attached 

for want of an appearance or anſwer. 

But if he delayed putting in his anſwer 

beyond a reaſonable time, 1t was the an- 

cient courſe of this court (and not con- 

tradicted by modern practice) for the 

plaintiff to move, that the court would 

appoint' a ſhort day for the Attorney- 

92 kn to anßwer the bill, or, in default, 

that 


WI. 
2 


09 
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on 


ne 


5 


i ads 


Hitirny-General, 5 - 


that it Nibuld''be taken pro confeſs.” 

ruled in the > following! caſes. . V. 
The Attorney-General, 28th April "$694. 
Walker v. The Attorney-General, the ſame 
day. And again in Pbole v. Y Attormey- 2 
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General, 6th Tuly,' 1694. Liben Ondim. irt we 141 
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Defence by, Anſwer r. Baron. and 
Fut QI 
n Pole ws HERE the huſband will anſwer 
— 1 to the prejudice of the wife, 


who is an executrix, the court, on mo- 
tion, will give leaye for her to anſwer 
Ty: 2 Eg. Ca. br. w_ ae 


„Sansun 


The wifes an- The wife's anſwer not Neſüdenr to | 


ſwer not to pre- 


judice the the huſband where he denied the truſt, 
Oey and ſhe confeſſed it; and though one 


witneſs proved 1 it, yet the bill was _ 


ee . "ED. Ca. 39. 


1. 
£ 


Anfwerof a An anſwer in equity put in 1 by a feme 
feme covert equ al 


to a fine. covert, the late Lord Chancellor King 
declared, was equal to a fine paſſed by 


her at common law. 3 II _ 2 8 | 


> ih 4 0 


1 If the huſband and wife have appeared, 


wife, and be and he only anſwers, an attachment may 


only anſwers, 


an «og iſſue againſt both When the time for An- i/ 
againſt both. ſwering is out; unleſs there be an order 


for him and His wife to anſwer ſeparately. 


For though the wife i is not ordinarily to 
anſwer 


P 


ac 


Baron and Feme. © . 455 


anſwer without the huſband, yet in ſpe- 
cial caſes the court will order that ſhe 
ſhall anſwer alone, without which order 
a ſole anſwer made by her will be ſup- 


. Prac. Reg. 23. 


Bill d Waden and, wife, 7 Bil for a dex 


d d out of th te e he ſ 
emand out of the ſepara e eſtate of the the ſeparate 


wife, and the huſband beyond ſea, and wite, and che 


not . amenable by the proceſs of the 2 _— 
court, yet, if the wife be ſerved with a — 
Jubpena, ſhe muſt appear and anſwer. 


an , 4 
: 1 
ing to appear, 


dant with her buſband, and refuſed, to the huſband 
beipg abroad, an 


appear, her huſband being abroad, and. i cw 
out of the juriſdiction of the court, the N 
eſtate in queſtion being the ſeparate 
eſtate of the wife, the court ordered an 
attachment againſt the wife alone to com- 
pel her to appear. Tugwell v. Boughton, 
1gth Dec. Ty 5 1 Scac. MS, | 
The * . is Gt ſoy to 8 
alone here the huſband is beyond ſea, 
Toth. 13. Or where, ſhe liyes ſeparate 
from her huſband, ſhe is after ordered 
to anſwer, alone. 1 Ch., Rep. 68. 
Gg4 = 


So where a wiſe was made a co- lain. - The wiſe refuſe. 
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Anvwer of Although the, able is, chat ſeme covert, 


feme covert per- 


mitted to be in the abſencg f her: huſband,..muſt an- 


filed without a 
guardian, ſhe fwer by her guardian, that there may be 
not being able 

to e 24p 3 


3 _ upon; an affidayumadey that her huſband, 


ſince hacentered his appearance, was run 


ee aWay,; and: could. not be found, that ſne 
had applied to all her friends and a- 
quaintances to be her guardian, but that 


all: had refuſed, becauſe ſhnebuld not 8 
give ſecurity to indemnify them [againſt = 


the coſts; in this. caſe of ;neceMty the 
court gave leave to file her anſder with- 
out a guardian. Glover et al. v. lis, 
Young. Bunb. Rep. 167. 

3 5611 K V nanaites rw 30} 4] 


e oa Maul yrs — pieging his. bill again{tſhis 


10 35 75 39h 


e wife is admitting her to be a fame ſale, 
anch / ſhe muſt put in an anſwer as ſuch; 


and, there is no inſtance of appointing 


guardian to put in her anſwer in ſuch 
caſe. 3 Alk. 478. 


Huſband al- Bill againſt huſband and wife, the 
lowedroantwer huſband moved for liberty to anſwer 
85 without his wife, upon an affidavit made, 


that the declared ſhe would not anſwer 


wich her huſband, bur that ſhe loved the 
lin beter, and would ſtand by him; 
which 


ſomebody; anſwerable ſor the coſts, yet, 


TX 2 E », — 6 


| Bio a Fein. 
which was ordered abtordingly!"Mar- 


riot e Bunbi rs. 


od yoo: 9151 3803 ,netbieug T9 yo now! 
But if a fre overt hL: in cnfci- 
ence conſent to ſuch an aner as is drawn 
uß by the huſband, ſhe is not obliged to 
ſubmit to it. Upon 2555 Meade t tothe 
eodrbite chasy be conſidered as A ſepa- 
rate perſon, and will be allowed to an- 
ſwer diſtinet and independant of her 
Huſtsancl And where a huſband prevails 
oflia wife te put in an anſwer contrary 
ro) what ſhe believes is the fact, he may 
N for eee 2 Ak. 50. 


ts SD TV \ 


ue 480 may 
anſwer alone, if 
ſhe cannot in 
conſcience an- 
ſwer with her 
huſband. 


I the * s anſwer differs from the Anſwer of wits . 


huſthand's it ſhall not prejudice the huſ- 


ſhall not preju - 
dice the huſ- 


band, as if ſhe confeſſes a truſt which he . 


denies, 1 Ch. Cu. for the can be nd wits 
e cit e n 2 Vern: 79. 15 
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5 . Dy by 4 Anfwer,—Infant and 
f . | 
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: is jon 101 nid Tins g% oil. 
Infants, by NFANTS inflate 4 ine Fan their 
defend. next friend; but to defend a ſuit: the 
court appoints them ' guardians, who are 
uſually their neareſt relations, not con- 
- cerned in point of intereſt in the matter 
in queſtion. If a perſon is by age or 


infirmity reduced to a ſecond infancy, he 


may alſo defend by en N 
in N Hh 8 f 


— how Ab infant appears 1 to ache bill akin 
e nd guardian, but he muſt anſwer it by his 


anſwer. 


Inſtances of contumacy to the court are 
rare in an infant defendant; but if, being 
ſerved! with a ſubpæna, he neglects or 
refuſes to appear, upon an affidavit of 


ſervice, an attachment may iſſue againſt 


him; and upon motion, ſtating the in- 
fant's contempt, and producing the at- 
tachment, the court will order a meſſen- 
ger to bring the infant into court; and, 
upon being brought into court, ſhould 
OE 5 


guardian duly appointed by the court. 


Infants. 


no one then offer to be aſſigned his guar- 
dian, the court uſually appoints one to 
appear to the bill, and anſwer and de- 


fend the ſuit. 80 if : an infant appears 


to a bill, and refuſes to anfwer i it, an at- 


tachment iſſues againſt him for not an- 
ſwering; and the like courſe muſt of 


purſued as before for want of an 2 
pearance. i | 


{10 p 303] 4 


en Ae reſiding in 4 
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Guardian to an 
infant, how 


orwithin 25 miles thereof (which is a appointed. 


town, cauſe), the guardian is appointed 


either by a Baron in court, or at his 
chambers, upon a perſonal attendance of 
the parties. Under this election of a 
guardian, an order is not neceſſary, 


becauſe this appointment by a Baron is 
conſidered as the act of the whole court. 


But where the infant reſides fiſteen miles 
from London, the guardianſhip of the 
infant is appointed by commiſſion, for 
which an order muſt be obtained. 


| The above-named A. B. is admitted Form of the ap- 


by the court of Exchequer guardian, and 


next friend to C. D. being an infant un- 
der the age of twenty-one years, to 


defend this cauſe, and therefore was 
ſworn 


pointment by a 
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B13 (Sone * 
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1796 befoe me 
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General admiij- 10 4 guardian Hay be ld to 
dan = defend for an infant in particular cauſe, 
. ee o he, may be admitted generally, either 
to proſecute or defend his rights; for 
this purpoſe the infant muſt be brought 
before 'a Baron, and aſked if he ap- 
proves of the perſon ſo to be appointed 
his guardian, and if he ſignifies his ap- 


probation the guardian is accordingly 


frorn. In this choice an infant; is ſup- 


poſed to be ot; an age 3 capable of making 
inen 5161 f | 164762 F; 2311 2285 
L ws co my 10 1 {fn 7 j 610 1 
Form of a ge- „I] of, Hit being an 1 under, then age 
neral admiſſion. | 
of twenty-one years, is admitted by 


C. D. of in the pariſh of 


9. 


bis guardian, to proſecute and defend all 


160 


„ and all manner of ſuits, actions, and 


Pie in his Majeſty's court of, Exche- | 
quer, during the minority of the faid 


A. . Dated the oh Med 


4798.0. (\ * 2075 1 Mos 
VAW PIRDY 90-115 2. Hotham. 


SH 10 94,107 e i 
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day of 


In as. | 461 
IN N x 5g 
fn the day o 1795- Form of the 
9713 nul <2 Ry %, 75 e order for a com» 
miſſion. 


Between ArBriplaigif, | 

ail A. and 

"6D. a man under the age 3 
23 1; of twentyrone Vears, and en, Nhe 60 = 
1 Mobius; lat ng 10} by 3 8 . OK 
190019 Ea 5 TUATDE J err 05 h oe 
10} eenar 21d, | = | By b 4% 
tele ent 9 ape . motion of Mr. 
qE 51 1: of:60unſel, on behalf of the 


_uboveznametd defendant, it is ordered by 


the courtʒ that a commiſſion: do forth- 


| With iſſue, under the ſeal of thisicourt, 


ettipowering certain commiſtionersy/to 


Be therein named, to elect, aſſign, and 
appoint, a guardian for the ſaid infant, 
and alſo to take the anſwer of ſuch guar- 


UHian, on behalf of the ſad . to the 
ſaid bill. Ibs „ 25 Anwi To 


Sn. Fa 4 1 
10 1 4 { 1 % 


Io jet & c. To our bebbed Form of the 


commiſſion to 


c. greeting: 8 Know Yeu. that ive have appoint a guar- 


dan, and all 
alſigned you, and do hereby give to vou, to take the an- 


ſwer of otier 


| or any two or more of you, fell power defengants with 
and authority! to call beſorè yu, or any ben ON. 


two or more of you, C. D. an infant, 
under the age of twenty-one years, who 
hath appeared in our court of Exche- 
8 „ 
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Infants. 
quer at Weſtminſter to a certain bill of 


complaint lately exhibited by G. H. com- 
plainant, before the Chancellor and Ba- 


rons of our ſaid court, againſt the ſaid 


infant, and alſo againſt J. K. and L. M. 


defendants, and to elect, aſſign, and ap- 


point, a guardian for the ſaid infant, by 


whom he may defend the ſaid ſuit; and 
ſuch guardian ſo elected, aſſigned, and 


appointed, and the ſaid other defendants 


J. K. and L. M. to examine touching 


the matters contained in the ſaid bill, 
and to take their anſwers thereon; and 
ingroſs the ſame on parchment; and that 


the ſaid guardian, and alſo the ſaid other 


defendants J. K. and L. M. do ſign the 


ſame: And therefore we command you, 
that at ſuch day and place, or days and 
places, as any two of you ſhall appoint, 
you, or any two or more of you, do 


call before you the ſaid infant, and do 
elect, aſſign, and appoint, a guardian 


for him, and do carefully examine ſuch 
guardian ſo elected, aſſigned, and ap- 


pointed, and alſo the ſaid other defen- 
dants J. K. and L. M. touching the mat- | 
keexs contained in the ſaid bill, upon their 
corporal oaths to be by them taken on 

the holy goſpels of God, and do ſend 


the 


| 8 


| | Infants. © | 463 
the ſame, n in fats aforeſaid, before 
the Barons of our Exchequer. at Weſt- 
winſter, on the day of next, 

cloſed up under the hands and ſeals of 
any two or more of you, together with 

a certificate of your election and appoint- 
ment of ſuch guardian, and this writ, 

provided that the above - named P. Q, 

hath /ix days * notice given to him of the 
time and place of the execution of theſe 
preſents. - Witneſs, &c. By order of 
burt n the ſame day, and 580 the 
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ſidtuate in the town of in the county 


«„ > ern — ; 
3 ; Infants. 


Baron of his Majeſty's court 
of Exchequer at Meſtminſter, 


and to the reſt of the Barons 
of the ſame court. 


Theſe are to 8 5 Denis of his 


Majeſty's court of Exchequer at Weſt- 


minſter, that by virtue of the commiſ- 
ſion annexed to this anſwer, to us and 


others directed, we have, in the preſence 
of the above-named C. D. an infant, 
under the age of | twenty-one years, 


elected, aſſigned, and appointed, J. T. 
guardian to the ſaid infant, and the 
ſaid J. T. as guardian to the ſaid infant, 
and the ſaid other defendants J. K. and 


L. M. were duly ſworn to this anſwer on ; 
the holy goſpels of God, at the houſe of 


known by the ſign of the 


Hof oma tht ic dey; aboy dis che 
year of our Lord 1795, dae us, 5 
A. B. 

TE. 
M. K. 


Oath to he made 
on delivering 
the anſwer be- 
fore a Baron. 


om be written at the eine f the . ” 


3 3 return 1 th 8 to Tow: - 


don, oath muſt be made before one of 
| the 


the Barons, By the perſon having the : 
carriage of it, that heireceived the an- 
ſwer from A. Bu one of the commiſ- 
ſioners, that it hath not been opened or 
altered by him; nor hath it been out of 
ae e ſo received it. 
WA ln 1 „ 10 nia aN A 
The anfater' ha left with the Baron, In what manner 
its afterwards delivered to the defen- 
dantꝭs clerkꝭ in court, who files it in the 
uſualu manner. In this ſtate it is deli- 
vered over to the n 8 Clerk in 
cdurt. d,:⁴l( e 8 
Mn e ne , nl 
Exceptions cannot be taken to an in- A 
fant's anſwer; becauſe he is not bound by nor Þ taken to 
it, but may amend it when he comes of infant. 
age. wann v. Nee bee Bunb. 338. 
-4 The * of an inns may be res Auer of an 
ferred for ſcandal; but it being upon the — 
oath of the guardian, he; and not the in- — — 
fant, ſhall be liable to pay the coſts, or 
rather the counſel who ſigned ſuch an- 
ſwer. 
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Soi in the caſe of a wake or nod $o may that of < 
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A new guardian Where 4 guardian pen to die aſter 


ed on che deach anſwer, pending the ſuit againſt the infant, 
oi the berger. upon an affidavit of the death of the 
guardian the court, on motion, will of 
courſe order a commiſſion to aſſign a 
new guardian, the guardian formerly aſ- 


ſigned being dead. 


Form of a com- George the Third &c. To our ths 


miſſion to aſſign 


a new guardian loved, &. greeting: Whereas A. B. 
po Ermer complainant, hath lately exhibited his 
Ow bill of complaint before the Chancellor 
and Barons of our court of Exchequer at 
Weſtminſter, againſt C. D. defendant, to 
which bill the ſaid defendant appeared; 

but foraſmuch as the faid deſendant being 

an infant, under the age of twenty-one 

years, could not anſwer the faid bill nor 

defend this ſuit without having a guar- 

dian aſſigned him in that behalf, where- 

upon a commiſſion duly iflued out of our 

ſaid court to aſſign him a guardian for 

that purpoſe, and he accordingly put in 

his anſwer by J. S. his guardian, who is 

ſince dead, as we are informed: Know 


ye, therefore, that we have aſſigned you 


to be our commiſſioners, and do hereby 
give to you, or any two or more of you, 
full 1 and authority to call before 
you, 


Tifantt. 


you, or any two or more f you, C. D. 


an infant under the age of twenty-one 


years, and to ele, aſſign, and appoint, 
a new guardian for the faid infant, by 


whom he may defend the fuit: And 


therefore we command you, or any two 
or more of you, that at ſuch day and 
place as you ſhall think proper, you, or 
any two or more of you, do call before 
you the faid infant, and ele&, affign, and 
appoint, a new guardian for him; and 


when you ſhall have ſo done, that you, 


or any two or more of you, do certify 
the name of ſuch guardian, and your 
election and appointment of ſuch guar- 
dian, ingroſſed on parchment, and ſend 


the fame cloſed up, under your ſeals, or 


the ſeals of any two or more of you, to 
the Barons of our faid Exchequer at 


Weſtminſter, on the day of "— 


gether with this our writ : : Witneſs, the 


Right Hon. Knight, 


at Weſtminſter, the day o- in 
the thirty-ſecond year of our reign. By 
order of court made the fame day, and 
by op: Barons. 5 


8 Elie. 
(Indorfed) 
| Fowler. 
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This commiſſion, iſſues ex parte, and 


| the perſon propoſed as guardian appear- 
ing, upon enquiry by the commiſſioners, 


Form of the cer- 
tificate. 


to be a, proper perſon, they accordingly 
appoint ſuch perſon to be guardian to 


the infant, and to defend the ſuit on his 
behalf. . 


To the Right Honourable Sir 4rchi- 
bald Macdonald, knight, Lord Chief Baron 


of his Majeſty's court of Exchequer at 
Weſtminſter, and to the reſt of 10 Barons 
of the ſame court. 


| Between 4. B. plaintiff, 
and 
C. D. an infant under the age 
of twenty-one years, defendant. 


We whoſe names are hereunto ſub- 


| ſcribed, in purſuance of a commiſſion to 


us and others directed, humbly certify, 


that we have cauſed C. D. the infant, to 


come before us and iin 


che county being propoſed 


to us as a proper pellen to be his guar- 


dian, we have accordingly Angged and 


appointed the faid P. L. to be the new 


guardian to the ſaid infant, in the room 


Hants 


of 7. 8. deceaſed, at the houſe of © 
innholder, in in the faid county, 
the we WW oy virtue 
of the ſaid commiſſion, and which | is 
herelifito annexed, 0 | 
; R. . 122 
9 
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This certificate being ingroſſed on an Retura indorſed 


half-crown' ſtamp, and annexed to the 

commiſſion, the following return is * 
dorſed upon the commiſſion, and ſub- 
ſcribed by the commiſſioners : : A 


The execution of this commiſſion ap- 


pears in a certain ſchedule hereto an- 
"net. 127 

R. F. 
"T6 


fion. 


The commiſſion and certificate being 


cloſed up, under the ſeals of the com- 
mifſioners, they are either delivered by a 


commiſſioner to the clerk in court for 


the infant, or delivered with the uſual 
- formality before a Baron; and then the 
clerk in court files and annexes the 
commiſſion and certificate to the anſwer 
put in by the former guardian, ſo that 


H h 3 * 


on the commiſ< 
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the regularity of theſe denen may 
r n cal. | 


Lands in fee de Where td in fee Ro on an in- 


ſcending to an 
infant, the pa- fant, the parol ſhall demur in equity as 


rel. well well as at law, becauſe an infant is equally 
incapable of defending himſelf in one 
court as in the other; and the equitable 
aſſets may be of as great value as the 
legal ; but a ſpecial occupant under the 
ſtatute of frauds, ſhall not have his age 
ſo as to make the parol demur. 3 P. 
W. Rep. 368. 


Infants after at» An infant had put in an anſwer by | 
aun Wan — conſent without oath, but having naß 
mitted to put in attained the age of twenty-one, it was 
moved by Mr. Simeon on notice, that, 
ſhe might be at liberty to put in a ſup- 
plemental anſwer upon oath, and to an- 
nex the ſame to her former anſwer ; 
which was ordered accordingly. Rafe! 
v. Meredith, 28th Feb. 1795, in Scac. 


MS, 


So where an infant defendant put in 
an anſwer by his guardian, having at- 
ined MET z moved that he might 

a baue | 


Tnfants. 


have leave to put in an anſwer upon 


oath, and to annex it to his former an- 


ſwer, which the court ordered. Strutt 


V. Woodcock, 19th June 1795. Sr 


N, B. In this caſe it was ſuggeſted, that 


the reaſon for putting in this new anſwer 


was to admit the execution of a will, 


which muſt otherwiſe have been proved, 


Hh4 Hafer 
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N infant is mepabie by bimelf of 
exhibiting a bill, as well on ac- 
count of his ſuppoſed want of diſcretion, 

as his inability to bind himſelf, and to 
make himſelf liable to the coſts of the 
_ oy 708. 


Infant incapa- 
ble of exhibit- 
ing a bill by hime 
1 


But may exhi- When, e an infant claims a 
bit a bill by his. 5 
next friend. Tight, or ſuffers an injury, on account of 
2 which it is neceſſary to reſort to the ex- 
traordinary juriſdiction of a court of 
equity, his neareſt relation is ſuppoſed to 
be the perſon who will take him under 
his protection, and inſtitute a ſuit to 
aſſert his rights, or to vindicate his 
wrongs; and the perſon who inſtitutes a 
ſuit on behalf of an infant, is therefore 
termed his next friend. But, as it fre- 
quently happens that the neareſt relation 
of the infant himſelf with-holds the right, 
or does the injury, or at leaſt neglects 
to give that protection to the — 
: which his conſanguinity or affinity calls 
upon him to give, the court, in n favour 


of 


nc ion an Ss R 


- 25 1» - 
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of infants, will permit any perſon to in- 
ſtitute ſuits on their behalf. Prec. in 
Chan. 376. 1 Atkyns 570. And who- 
ever acts thus the part which the neareſt 
relation ought to take, is alſo ſtyled the 
next friend of the infant, and as ſuch is 
named i in the bill. . on Plead. 25. 


The next friend is liable t to the coſts Prochein amy 
liable to coſts if 


of the ſuit. Moſely 47, 86. 2 Eq. Ca. fil te Ins 
Ab. 238. And to the cenſure of the e 
court if the ſuit is wantonly or impro- 
perly inſtituted.  Mitf. on Plead. 26. 


. But if the 10 attains twenty- one, But if after 21 
the infant pro- 


and afterwards thinks proper to proceed ceeds, he alone 
in the cauſe, he is liable to the whole ots. 


| coſts. Strange 708. 2 Eg. Ca. Ab. 238. 
2 P. W. us 


The next "TO 1 an infant lain Neither pro- 
, h 
is conſidered: as fo far intereſted in the fis witz Gn nor 


- examined as 


event of a ſuit, that he or his wife can- ;c:s for 
not be examined as a witneſs. 3 . 


; - 
7 0 1 
511. 1 * 4 0 6 * 1 
- 
4 ” \ pu 
; 


* 111 


If tion examination is e for But if it be ne- 
ceſſary, his 
ths purpoſes of juſtice, . his name. muſt name muſt be 
| | . ſtruck out of 
be ſtruck out of the bill, and that of an- the bill, and an- 
FH ö 5 þ other ſubſti- 
other tuted. 
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other reſponſible perſon ſubſtituted, 
which the court upon application will 
permit to be done. Strange 708. 


If the fuitisre= , As ſome check upon the general li- 
ported not to be | 


bor the infant's CENCE to inſtitute a ſuit on behalf of an 


be fit roceed. « 2 5 © o : 
inge willbe tay. infant, if it is repreſented to the court 
ed. 


that a ſuit preferred in his name is not 


for his benefit, an enquiry into the fact 


will be made by the maſter, and if he 
reports that the ſuit is not for the be- 
nefit of the infant, the court will ſtay the 


proceedings. 3 P. W. 10. Mi. on 


Plead. Ne 


Two fuits for Tf two ſuits for the ſame purpoſe are 
the ſame 1 2 . 

poſe by — inſtituted in the name of an infant, by 
that ſuit to be different perſons acting as his next friend, 
proceeded in | 


which is mot the court will direct an inquiry to be 


for the infant's . y * ©, „ 
benefit. made in the ſame manner which ſuit 1s 


moſt for his benefit; and when that 


point is aſcertained, will ſtay proceed- 


ings in the other ſuit. il. 


Miſtake by an If there be a miſtake by an offer of 


infant in his bill, 


the court will an infant in his bill, the court will take 
order an amend- 


ment. care of him, and direct an amendment | 


ol the bill, 2 P. W. 386, 7. 


A bill 


a” . — az Ka 1 


vs 
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A bill may be brought in behalf of Bin may be 


35 N 5 brought on be- 
an infant en ventre: ſa mere, and an injunc:- half of an infant 


tion to ſtay waſte obtained. 2 Vern. 
711. | 8 | 

An infant may, by his prochein amy, nt may cat 
call his guardian to an account even du- an — 
ring his minority; and if a ſtranger en- rity. 
ters, and receives the profits of the in- 
fant's eſtate, he ſhall in this court be 
looked upon as a truſtee for the infant. 


2 Vern. 342. | | 


| En e in Infant in what 
Where one receives the profits of an fan Ts 


infant's eſtate, and he neglects to enter the ſtatute af 
x» limitations. 

within fix years after he comes of age, 

he is as much bound by the ſtatute of 

limitations from bringing a bill for an 

account of profits, as he is from an ac- 

tion of account at law, Preced, in Chan, 


One borrows money during his in- Infant borrows 
3 . . 5 money and ap- 
fancy, and applies it to the buying of plies it to the 
3 . | | WE t of his 
 neceſſaries, and afterwards coming to debes e 


age, delivers his lands to truſtees for 33 
payment of his debts with intereſt, and net 1 iw and 
dies, the debt contracted during infancy br 4d ot ar 
is within the truſt, And in all caſes und cate dee 


viſed for pay- 
when ment of debts, 


476 N Infants. 


when an infant borrows money, and ap- 
plies it towards payment of his debts for 
necefſaries, although he may not be li- 
able at law, he muſt nevertheleſs be ſo 
in equity; becauſe in'this caſe the lender 
of the money ſtands in the place of the 

perſon paid, viz. the creditors for neceſ- 
faries, and ſhall recover in equity as tlie | 
other ſhould have done at law. 1 P. V. 


| 389. | 


18445 


This court will Where an infant is party and. 75 in- 
not examine a 
witneſs viva tereſt is concerned, this court does not 


voce to prove a 
deed where an allow of an order to examine a witneſs 


mt ia Pan. vjva voce, to prove a deed or exhibit, | 
but the witneſs muſt be examined upon 
interrogatories. before a Baron, 2. P, 

W. 464 | ol 


Where W. 80 in the caſe. of a will deviſing an 
is affect 
_ OW. eſtate for the payment of debts, a pro- 


the origin il bate copy of the will cannot be read. 


muſt be given 


In e. The original will muſt be Lagrange 


*\ 


Phaintif or de. If. an e plainrif or deſendant ar- 
fendant being of 
age pending t e rives at full age pending a ſuit, all the 


ſuit, future” 
proceeditigs to future proceedings may. be carried on in 


be carried on 


1 kn ain his own name, and the bill need not be 


l amended or altered. | 
Defence 


5 £94. Goth, 
Defence by Anfeer-—Idiots and 
Lama. 


* ＋ * . * 
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DIOTS and W azgha by their 
1A. committees, who are by order of the 


court appointed guardians for that pur- 


| poſe as a matter of courſe; and if it 
happens that an idiot or lunatic has no 
committee, or the committee has an in- 
tereſt oppoſite to that of the perſon 
whoſe property is entruſted to his care, 
an order may be obtained for appointing 


Idiots and luna- 
tics, by whom 
they may de- 
fend. 


another perſon as guardian, for the pur- 


| poſe of defending a ſuit. So if a perſon 


in the condition of an idiot or lunatic, 


though not found ſuch by inquiſition, iS 
made a defendant, the court, upon proper 
information of his incapacity, will direct 


33 guardian to be appointed. Miß on 


Plead. 94. 


If a bill is brought againſt a lunatic, 


Bill ſtating de- 
fendant to be a 


ſtating him to be ſuch, it 18 A motion of lunatic, a com- 


courſe to apply to the court for a com- 
| miſſion | to aſſign him a guardian, and to 
| take 


; miſſion to aſſign 


him a guardian 


iſſues of courſe, 


otherwiſe evi 
dence of the lu- 
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nach muſt be take his anſwer by ſuch guardian; but if 


laid before the | 
court. the bill does not ſtate the defendant to 
be a lunatic, in that caſe an affidavit or 
. | other evidence will be required to ſhew 


the defendant's. lunacy before he can be 
permitted to anſwer by guardian. Mol- 
lafton v. Sir Wolftan Dixie, Bart. 865 


May 1790, in Poe. 


Idiots and rer, The like brattice appflies with u reſpect 
= ſkeond in. to idiots and to thoſe perſons who by age 


fancy, 
= or infirmity a are reduced to a ſecond i in- 


fancy. 


of 


aw) 


07 aber 


T frequently 5 t . Who may ſue 
who may have a right to eſtates, real 9 
or perſonal, yet by reaſon of their po- 5 
verty are unable to proſecute that right, 
or being proſecuted, or made parties to 
a ſuit, yet are unable to make either a 
defence or a diſcovery thereinz in ſuch 
caſes this court will admit ſuch perſons 


either to ſue or defend in formd pauperis. 


The bin being g filed, the counſel who How to obtain 


admiſſi ſue 
figned it muſt ſign a petition, ſhortly n 


ſtating the end of the bill, and certifying 
that the party hath good cauſe of ſuit. 
The following is the uſual form of ſuch 
_ a petition, 


In the Exchequer. | Fotm of the 
| ; t petition. 
Between A. B. plaintiff, 
wo and | 
C. D. defendant. 


To the Right Hon. William Pitt, 
Chancellor and Under Treaſu- 
F rer 
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5 may | be aſſigned his counſel, and EK 
> 3 


Of Paupers. 


rer of his Majeſty's court of 
Exchequer at Weſtminſter; the 
Right Hon. Sir Archibald Mac- 
donald, Kt. Lord Chief Baron 

of the ſame court; and to the 
reſt of the Barons there. 


The humble petition of 4. B. the 
above · named complainant, ſneweth, That 
your petitioner hath lately filed his bill 
in this honourable court againſt the above- 
named defendant (here ftate the purpoſe 


for which the Gill is brou ight, and then 
N thus Js. — 


That your Petitioner is adviſed, and 
| humbiy conceives, he hath good cauſe 
of ſuir againſt the faid defendant, but by 
reaſon of the poverty of your petitioner, 
as appears by the annexed affidavit, he 


is utterly unable to proſecute his faid ſuit, 
unleſs he 1s admitted ſo to do 1 in the form 


of a poor perſon. 


Your petitioner therefore moſt humbly 5 
prays your honours that he may be ad- 
mitted to proſecute his ſaid ſuit in the 


form of a poor perſon, and that F. S. 


PC 


O Paupers. 
his clerk in court. And your petitioner 


ſhall ever eg, &c. 
| A. Br 


I humbly conceive that the ſaid peti- 

tioner hath juſt cauſe to be_ relieved, 

touching the matters of this petition, 
and for which he hath exhibited his bill. 


7.8. 


Upon reading the above petition, and 
the affidavit hereunto annexed, I do ad- 
mit the ſaid A. B. to proſecute the above 
ſuit in the form of a poor perſon, and 
do aſſign him the counſel and clerk 'in 
court as prayed. Dated the day of 

1795. | 
R. Perryn. 


2 3.5 


In the Exchequer. 


Between A. B. plaintiff, 
Vs, 
C. D. defendant. 


A. B. of | in the county of 
yeoman, the plaintiff in the above cauſe, 
maketh oath and faith, that he this de- 
ponent is not worth five pounds in all 


481 


Form of the 
affidavit to be - 
annexed to the 


above petition. 


Vol. I. = _—- - the - - 


— — 
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the world, his juſt debts being firſt paid, 
his wearing apparel, and the matters in 
queſtion 1n this cauſe only excepted. 


PT 


Sworn, &c. before 


K. Perryn. 


The petition and affidavit annexed 
being brought by the plaintiff's ſolicitor 
to the clerk in court aſſigned to proſecute 
the cauſe, the ſame are filed, and proceſs 
of ſubpæna is made out in the uſual form, 
but without being ſtamped, and the writ 
muſt be indorſed thus: * At rhe ſuit of 
A. B. a poor perſon. By bill.” | 


Petition of a de- In the Exchequer, 

fendant to be ad- | | 

mitted in forma x | 3 

pauperis, * - | Between A. B. plaintiff, 
and 


. defendant. 


Sheweth, That your petitioner is 
ſerved with proceſs to appear to, and 


anſwer, the plaintiff's bill; but being ye 
very poor, as by his affidavit annexed th 
appears, he 1s utterly unable to make his fi 
be 


defence thereto, if not permitted to de- 
fend in formd panperts. ä 
1 Your 


Of Paupers. 8 483 
Your petitioner the refore moſt humbly 


. prays your Honours will be pleafed to 
admit him to defend this ſuit in the form 


of a poor perſon, and to aſſign him for 


his counſel J. S. and T. R. for his clerk 


in court. — 

5 C D * 
Upon reading the above petition, and 

the affidavit hereunto annexed, I do 


admit the ſaid C. D. to defend the above 


fuit in the form a poor perſon, and do 
aſſign him the counſel and clerk in court 


as prayed. Dated the day of 


| 1795. Ws 
X. Perryn. 
In the e Exchequer, 3 
dant's — 
| Between A. B. phintif: — 
and 
C. D. defendant. 
C. D. of in the county of 


yeoman, maketh oath and faith, that he 
this deponent is not worth the ſum of 
five pounds 1n all the world, his juſt debts 


being firſt paid, his wearing apparel, and 


1 5 JJ a 
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the matters in queſtion in this cauſe only 


n excepted. e : 5 
mx 25 10 Wan 19d C. D. 
a P 11 11114 ic i 
unge &c. bet 
ö it \\\ 30 \ RN 


? {1.6 1D 57 55 8 19617; 


As a > plaintiff, may commence 


: his ſuit , in the, form of a dives, ſo it 


ſometimes. happens, that in the progref 
of it he may be under the neceſſity of 
proſecuting it in formd pauperis. In like 


manner this may be the condition of a 


defendant; and thergfare paupers in this 
ſituation are required to give ſecurity 


by recognizance in 40l. to anſwer the 


coſts already incurred by the former pro- 


ceedings, before either the one can, be 
allowed further to proſecute, or the other 
to defend, a ſuit in formd pauperis; and 
the names and places of abode of two 


perſons muſt be previouſly propoſed. as 
ſureties, by the ſolicitor for the pauper 


to the adverſe ſolicitor, for. his hrs 


übt n 4230059 100% 18111 
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In che Hrchequer. 0 Win, Fore? Eu- 
| tion to be ad- 
: Dini mitted to pro- 
| In] ſecute a ſuit in 
Between Anne Ed/ar, ſpinſter, „ 
Hlainti | atter a plaintiff 
2 laintiff, 8 | has commenced 
and it in the form 
Ar nn ca dives. 
"Lamas Oxtaby, John Butter, 


and others, defendants, 


1 1 
* . N 
Ee *w 


N \ i \ 


540 To the Right Hon. William Pitt, 


i Clhancellor and Under Treaſu- 
* 180 bee + rer of his Majeſty's Court of 
ths Exchequer at Weſtminſter; the 


00 "A Right Hon. Sir Archibald Mac- 
8 Aonald, Kt. Lord Chief Baron 
Fk the fame court; and the reſt 

| olf the Barons there. | 


ZH 1! 


Wy it 


The as 1 of 8 E djar, 
the above-named plaintiff, ſneweth, That 
your petitioner having filed her bill in 
this honourable court againſt the above- 
named defendants, for the purpoſes 
therein mentioned, the ſaid Samuel Ox- 
aby and John Butler put in weir ſeveral 

nn Ou, A 


| That your petitioner, in Trinity term 
laſt, replied to the ſaid anſwers. 


That 


— 
— 
G9 
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e 
: That your petitioner is adviſed, and 


humbly conceives, ſhe hath good cauſe 
of complaint againſt the faid defendants, 
but by reaſon of your petitioner's po- 
verty, as appears by the annexed affida- 


vit, ſhe is not able further to proſecute 
the ſaid fuit, unleſs. admitted ſo to do in 


the form of a bor. e 


| . 8 . 10 NE 
prays your, honours. that ſhe may be ad- 


mitted to proſecute her ſaid ſuit in the 


form of à poor -perſon, and that A. H. 
Eſq. may be. aſſigned. her , counſel, and 
FJ. S. her elerk in court. And your 

petitioner ſhall ever keen be. 


1 humbly conceive . than id pe- 


titioner Hack ne cauſe of ws | 


U Upon reading the above n and 
the affidavit hereunto annexed, I do ad- 
mit the ſaid Anne Edſar to proſecute the 
above ſuit in the form of a poor perſon, 
and do aſſign her the counſel and clerk 
in court as prayed. Dated this 3 3 day 
of January, 17 92. 

R. * N 
(Form 
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"(Form rf _ aff Vavit 7 to be tray as, 
ley Joo! 
N litt [ 111. 
This petition and affdzvit being 
brought to the plaintiff's elerk in court, 
and by him duly filed, a note of the 
names and places of abode of two ſure- 
ties, in 40). is given over to the adverſe 
clerk in court for his approbation, and 
upon his returning the ſame approved, 
the following e is entered into. 


Be it eiten that D. C. of Lower Recognizance 
Thames Street, London, fruit mer- 2 — 
chant, and William Webb of Lay- Pander e being 
tons Building, High Street, South- bit. P 
wark, in the county of Surry, gen- 
tleman, come in their proper per- 
ſons before the Hon. Sir Richard 
Perryn, Kt. one of the Barons of 
this Exchequer, the 27th day of 
April, in the 32d year of the reign 
of his preſent Majeſty King Gecrge 
the Third, and jointly and ſeverally 
acknowledge themſelves indebted to 
his ſaid Majeſty in the ſum of 40/. 


| Whereas Anne Edfar, ſpinſter, plain- 
| tiff, did in Eaſter term, in the zoth year 
= 1 
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of the reign of his prefent Majeſty, ex- 
1000 he er Engliſh bill of ene in 

7 honourable court a gainſt John But. 
"a Camuel Oxtaby, and Cara Aue Ed- 
ſar, defendan ts; to which bill the ſaid 


Fob Butler and Samuel Oxtaby appeared 


and put in "ſeveral anfw.ers, and the ſaid 
plaintiff replied thereto; but the ſaid 
plaintiff, by reaſon of her poverty, being 
unable to proceed further in the - ſaid 
cauſe, without being admitted to proſe- 
cute the ſame 4 ' formd pauperis, had pe- 
titioned the Chancellor and Barons of 
this court to be admitted to fue in forma 
pauperis; and thereupon the ſaid Anne 
Eaſar, on the 31/ day of January laſt, 
was admitted to Pente code ſuit againſt 
cordingly: Now the condition of this 
recognizance is ſuch, that if the above- 
named plaintiff ſhall well and truly an- 


Ayer and pay, or cauſe to be anſwered 


and paid, unto the aid defendants John 


Buller and. & amuel Oxtaby, all ſuch coſts 


as ſhall ez, taxed and. allowed. to them 
Feipgediveih in. this cants; By rhe Deputy 
to his. Majeſty 8 Remembrancer of this 
court, from the commencement of this 


ſuit to the time of the ſaid plaintiff 's ad- 


miſſion 


" 8 * 
5 [ 
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miſſion to proſecute this ſuit in forms 


pauperis, in caſe the ſaid plaintiff's 's bill 
ſhall be diſmiſſed, or the ſaid coſts ſhall 
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be otherwiſe adjudged to the faid defen- 


dants by any decree or order of this 
court, then this recognizance t to be void, 
or otherwiſe the ſame ſhall. remain and 
be i in full force and virtue. 1 „ 
f . 
W. . 


"Taken nd Rs 692 3 and 
year krſt above- rigen, before | 


$ ZETA "8 | i 
} & q 1 
Ne ire ys 
* 4 1 F n F 8 * Fen . 
i : : 
* 181 181 P fp * 1 1 7 
2 5 7414 1 4 i ; . , 


A pauper cannot diſcharge Himel of 
coſts, he was liable to precedent to rg 
admiſſion. ' Mi tg, . 


Ati) 


"A 7 


As a party may be admitted in Formd tn 
pauperis at any time during the ſuit, fo 
he may be diſpaupered at an time upon 
its being made appear to the court that 
he is of ſuch ability that he ought. not to 
ſae in in farm 2 eri. And in à caſe of 
this/nattire, Where it woas need to the 
court that à pdüper was in poſſeMon, and 
received! the (TEAS BE the lande in queſ- 


a Arty 965 7171711 0 1 
tion, 
3 


In what caſe a 
pauper wis diſ. 
paupered. 


— — . — . — . 


| 
| 
| 


tion, the court ordered him to be diſ- 
paupered, though the defendant had a 
verdict at law, and might thereupon take 
a writ of poſſeſſion, &c. Har. Cban. 
Prac. 6th Ea. 5 


Puhinntiff and de- Both plaintiff and defendant may be 
fendant may a : 5 1 

both be admit- admitted in formd- pauperis in the ſame 
ted in forma * : . 
pauperis in the Cauſe; but this hath been complained of 


fame cauſe. as an abuſe, for that it tends much to the 
diſquiet of the court, and encourages 
the parties to be vexatious; yet, where 
it is a matter of conteſt, and ſeems du- 
bious, the court will admit both plaintiff 
and defendant to ſue in formd Pauperis. 
Ibid. title Paupers. 


Pauper in no A pauper in no caſe pays coſts, but 


caſe pays colts . 1 1 | 
but may receive may receive them; yet, where it has 


_ appeared that his ſuit has been vexatious, 
Yet he may be 2 : 8 

grin per- the court has in ſome cafes ordered him 
Ona yo 2 . | 3 

to be whipped. 


What fees a All the proceedings on the part of a 
pauper is to 
pay. pauper are upon unſtamped paper or 


parchment. He pays only twopence a 
ſheet for copies. | | 


When- 
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Whenever a motion is made for amend-- Bill of a pauper 


je Lt Cal f amended, coun- 
ing the bill of a pauper, the counſel who fel mutt certify 
. 5 „ . . the neee for 
makes the motion ſhall certify to the che amendment. 
court the neceſſity for ſuch amendment. 


General order in Scac. 3d Nov. 1722. 
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